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ABSTRACT 


The Islamic Obligation to Emigrate: 
Al-Wansharisi’s Asnd al-matajir Reconsidered 
By Jocelyn N. Hendrickson 


This dissertation re-examines a fatwa (formal response to a legal question) 
issued in 1491 C.E. by Ahmad al-Wansharisi (d. Fez, 914/1508) confirming the obligation 
of Iberian Muslims to emigrate from their conquered homelands, which had become 
non-Muslim territory (dar al-harb) as a result of the Christian ‘Reconquista,’ and to 
settle in Muslim territory (dar al-Islam). Al-Wansharisi’s primary fatwa, “Asnd al- 
matdjir,” and a shorter text, “the Marbella fatwa,” are among the most prominent pre- 
modern fatwds on Muslims living under non-Muslim rule, and have attracted 
considerable scholarly attention. While previous scholars have placed al-Wansharis1’s 
rulings in exclusive conversation with other fatwas related to the status of Muslims 
under Christian rule in Iberia or Sicily, this dissertation argues that Asna al-matdjir in 
particular must be understood in its North African context. 

Chapter one reviews and critiques the existing literature and establishes that 
the primary audiences for these fatwds consisted of 1) the North African jurist who 
posed the questions, and 2) the professional legal readership of the Mi‘yar, the 
compendium of Maliki fatwas compiled by al-Wansharisi. Asnd al-matajir likely was not 
intended to encourage Iberian Muslim emigration. 

Chapter two argues that the Christian occupation of parts of Morocco, and the 
fifteenth-century juristic discourse to which it gave rise, represent the most immediate 
historical and intellectual contexts in which al-Wansharis1’s fatwds on emigration must 
be understood. The relevant fatwas contained in al-Zayyatt’s (d. 1055/1645) Al-Jawahir 
al-mukhtara, including one by al-Wansharisi, are analyzed and compared. 

Chapter three critiques the conception that al-Wansharist’s fatwas were 
especially strict or unimaginative. An examination of the jurist’s use of past precedent 
demonstrates his agility in adapting previous rulings to his present context, and reveals 
aspects of these rulings to be more lenient than those of his predecessors and 
contemporaries. 

Chapter four confirms the success of al-Wansharis1’s rulings in becoming 
authoritative precedents by analyzing fatwas for and against emigration from colonial 
Algeria and Mauritania. Specific reasons are advanced for Asnd al-matadjir’s impact on 
later Maliki thought on this issue. 

The appendices include translations and editions of important fatwds discussed 
in this dissertation, including Asnd al-matajir and the Marbella fatwa. 
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NOTES 


The system of Arabic transliteration used here combines elements of the most common 
systems, and should be readily understandable. The ta’ marbita is not represented 
except in rare cases; where necessary to avoid confusion, it is indicated by an h. 


Where single dates appear, they are Common Era dates unless otherwise specified. 
Dual dates list the hijri (A.H.) year followed by the Common Era year. Where only the 
hijrt year is known, both possible Common Era equivalents are given. 


Most biographical sources are given only as abbreviations, according to the list on page 
468. Less common sources are fully noted and included in the bibliography. 


Other abbreviations: 


ms. manuscript 

mss. manuscripts 

2a arefers to the front side of a manuscript folio (recto) 
2b b refers to the back side of a manuscript folio (verso) 


INTRODUCTION 


In 1491 C.E. or shortly prior, a group of Muslims decided to abandon their 
homes, property, and former lives somewhere in the southeastern Iberian peninsula. 
They were erstwhile residents of the Nasrid Kingdom of Granada who had found 
themselves subjects of the Crown of Castile as the Christian ‘Reconquista’ neared 
completion and the Christian-Muslim frontier moved ever closer to the city of Granada, 
which would surrender to Ferdinand of Aragon and Isabella of Castile in January 1492. 
Fearing what their future might hold as Muslims in a Christian land, and mindful of 
their Islamic legal obligation to emigrate to Muslim territory rather than remain under 
non-Muslim rule, they crossed the Mediterranean and landed somewhere in the 
Maghrib (North Africa), most likely in modern-day Morocco. 

After successfully completing their emigration, or hijra, these Andalusi Muslims 
(from al-Andalus, or Muslim Iberia) were dismayed that they could find no replacement 
for the security, prosperity, or community they had left behind. They changed their 
minds, regretted having emigrated, and wanted to go back. 

Thus far the story of these emigrants is remarkable but not unique; waves upon 
waves of refugees fled or were expelled from Iberia during and after the ‘Reconquista,’ 
and some of them subsequently returned home.’ It is when these particular Andalusis 


began to mock the Maghrib and the very idea of hijra, and to conspicuously broadcast 


‘For an overview of population movements in medieval and early modern Iberia, see Mercedes Garcia- 
Arenal, La Diaspora des Andalousiens, L’Encylopédie de la Méditerrané 13 (Aix-en-Provence, France: Edisud, 
2003). For Valencian Muslims returning after having emigrated, see Mark D. Meyerson, The Muslims of 
Valencia in the Age of Fernando and Isabel: Between Coexistence and Crusade (Berkeley: University of California 
Press, 1991), 97. For an Andalust who was accused of being a spy in Fez and who later returned to Iberia, 
see Scott Kugle, Rebel between Spirit and Law: Ahmad Zarrugq, Sainthood, and Authority in Islam (Bloomington: 
Indiana University Press, 2006), 82-83. 


their hopes that the King of Castile would allow their return to his ‘infidel’ kingdom, 
that the group caught the attention of the authorities and of history. Their insults 
against Islam and offenses against the public order constituted fitna, or the spread of 
corrupting ideas. Their case angered and perplexed a local jurist, who sent a 
description of their offenses to Fez, the capital of the Wattasid state, with a request for 
further counsel. 

Ahmad b. Yahya al-Wansharisi (d. 914/1508), the chief mufti (a jurist who issues 
fatwas, or legal opinions) of Fez, wrote a lengthy fatwa confirming the obligation of 
these and other Muslims to emigrate to Muslim territory and prohibiting their 
voluntary residence under non-Muslim rule. This treatise, known as Asnd al-matajir,” 
has become one of the most widely discussed pre-modern fatwas, attracting scholarly 
and popular attention alike from those seeking to explore Muslim identity and 
Christian-Muslim relations at a significant moment in Islamic history - the permanent 
loss of al-Andalus and the creation of a major Muslim diaspora. These Andalust 
emigrants have captured the imaginations and sympathies of those sensitive to the 
plight of religious minorities in post-‘Reconquest’ Spain and of those eager to spread 
the blame for the near-extinction of Islam in Iberia to the Muslim world and its jurists. 
Al-Wansharist has also inspired the anger and scorn of those who accuse him of 
deliberate cruelty in the name of strict adherence to an outmoded system of law. 

Most recently, the rise in the number of Muslims living as members of minority 
religious communities in majority non-Muslim states - now nearly a third of the 


world’s 1.3 billion Muslims - has prompted the development of a largely fatwa-based 


*For the full title and translation, see chapter one. 


body of law responsive to the needs of minority Muslims. Those hoping to place this 
recent development in historical context or to explore the compatibility of Islamic law 
and liberal citizenship have likewise looked to al-Wansharist and his fatwa as one of the 
most prominent pre-modern legal responses to Muslims living outside of Muslim 
territory. 

This dissertation re-tells the story of this mufti and his fatwa - or rather his 
three fatwas, as will be seen - on the obligation to emigrate to Muslim territory. 
Previous studies of al-Wansharist’s rulings have tended to assign an undue 
exceptionalism to the situation of Muslims living under Christian rule in Iberia, and 
have often been based on a superficial understanding of Islamic law in general and this 
jurist’s rulings in particular. The present study argues that al-Wansharis1’s fatwas must 
be understood in their North African context, and places them at the center of a lively 
and previously unexplored contemporary juristic discourse on the position of Muslims 
living under foreign occupation in Morocco itself. Further, this dissertation will 
demonstrate that al-Wansharisi exercised considerable juristic discretion in crafting 
his rulings, employing a careful selection of precedents, proof-texts, and original 
arguments, with the intent that his fatwas would shape the legal discourse on 
emigration both in his own time and for future generations. The success of his 
opinions in becoming the authoritative precedents for later jurists responding to 
similar questions will be confirmed by tracing the legacy of these fatwds through the 


colonial period in North and West Africa. 


Islamic Legal Genres and the Study of Fatwas 

This project is framed by and contributes to an important emergent subfield 
within Islamic legal studies and historiography: the study of fatwas, the non-binding 
legal rulings issued by qualified jurists in response to specific questions posed by 
individuals, judges, or governments. This genre of Islamic legal literature has begun to 
receive increasing scholarly attention over the past thirty years for at least three 
reasons: 1) fatwds offer a unique window into the intersections of law and society at 
particular historical moments; 2) studies based on this genre have successfully 
challenged one of the most widely held assumptions concerning Islamic law, and 3) 
essential primary texts are becoming far more accessible. 

First, scholars such as David Powers, Brinkley Messick, Muhammad Khalid 
Masud, Mohammed Fadel, and Jakob Skovgaard-Petersen have argued for the 
importance of fatwas as sources for social, economic, and legal history.’ As opposed to 
works of legal theory (usiil al-figh), which treat the principles governing the derivation 
of law from the revealed sources, or manuals of substantive law (mutiin and 
mukhtasars), which set forth the basic, agreed-upon laws within a given school of law, 


fatwas treat actual personal or public concerns which have arisen within specific 


* This is of course a very partial list of those who have contributed to the recent elaboration of this field. 
For some of their most important works, see: David S. Powers, Law, Society, and Culture in the Maghrib, 1300- 
1500 (Cambridge: Cambridge University Press, 2002); idem., “Fatwas as Sources for Legal and Social 
History: A dispute over Endowment Revenues from Fourteenth-Century Fez,” Al-Qantara 11, no. 2 (1990): 
295-341; Brinkley Messick, The Calligraphic State: Textual Domination and History in a Muslim Society 
(Berkeley: University of California Press, 1993), esp. ch. 7; Muhammad Khalid Masud, Messick, and 
Powers, “Muftis, Fatwas, and Islamic Legal Interpretation,” in Islamic Legal Interpretation: Muftis and Their 
Fatwas, ed. Masud, et al. (Cambridge: Harvard University Press, 1996), 3-32; Mohammad Fadel, “Rules, 
Judicial Discretion, and the Rule of Law in Nasrid Granada: An Analysis of al-Hadiqa al-mustagilla al-nadra ft 
al-fatawa al-sadira ‘an ‘ulam@’ al-hadra,” in Islamic Law: Theory and Practice, ed. R. Gleave and E. Kermeli 
(London: LB. Tauris, 1997), 49-86; and Jakob Skovgaard-Petersen, Defining Islam for the Egyptian State: Muftis 
and Fatwas of the Dar al-Ifta (Leiden: Brill, 1997), esp. 1-35. 


historical and geographic contexts. As new legal issues arise, fatwas serve as sites for 
the active negotiation of moral boundaries and changing legal and ritual practices. 

Fatwds consist of two parts, the istifta’ (question) posed by a mustafti 
(questioner), and the jurist’s response. Where the questions have been preserved, they 
reveal the types of legal issues that led to interpersonal conflicts or weighed on the 
individual’s conscience, providing fertile material for the study of social and economic 
history as well as religious practices. The muftis’ answers help us to understand the 
procedures by which a given corpus of legal texts was applied to specific cases; this 
material is particularly important for exploring the ongoing development of legal 
thought, the functions and discretionary powers of jurists, and the inter-relationships 
of religious scholars, society, and the state. 

Second, scholars such as Wael Hallaq, Baber Johansen, Sherman Jackson, and 
Haim Gerber have argued convincingly, in large part through the analysis of fatwas, 
that Muslim jurists continued to engage in independent reasoning (ijtihad) and to 
contribute to the development of legal thought and practice in the post-formative 
period.* These studies have been crucial in disproving the long-standing theory of the 
‘closing of the gate of ijtihad.’ Building on the work of Joseph Schacht, Western and 
Muslim scholars alike had long held that following the consolidation of the four 


existing Sunni schools of law in the fourth/tenth century, jurists were stripped of their 





“For examples, see: Wael Hallaq, “Was the Gate of Ijtihad Closed?” International Journal of Middle East 
Studies 16 (1984): 3-41; idem., “From Fatwas to Furi‘: Growth and Change in Islamic Substantive Law,” 
Islamic Law and Society 1, no. 1 (1994): 29-65; idem., “Murder in Cordoba: Ijtihad, Ifta’, and the Evolution of 
Substantive Law in Medieval Islam,” Acta Orientalia 55(1994): 55-83; idem., Authority, Continuity, and Change 
in Islamic Law (Cambridge: Cambridge University Press, 2001), esp. ch. 6; Baber Johansen, Contingency in a 
Sacred Law: Legal and Ethical Norms in the Muslim Figh (Leiden: Brill, 1999), esp. ch. 8; Sherman Jackson, 
Islamic Law and the State: The Constitutional Jurisprudence of Shihab al-Din al-Qaraft (Leiden: Brill, 1996); Haim 
Gerber, State, Society, and Law in Islam: Ottoman Law in Comparative Perspective (Albany, NY: State University 
of New York Press, 1994). 


former interpretive freedom; that Islamic law from then on steadily ossified; and that, 
unable to adapt to new historical realities, this outmoded legal system became 
increasingly irrelevant to the changing needs of society.’ Research in the last twenty- 
five years, since Hallaq’s seminal article critiquing this theory (“Was the Gate of Ijtihad 
Closed?”), has demonstrated the interpretive dexterity of post-formative jurists, 
particularly in their activities as muftis; Jackson even suggests that some later jurists 
exhibited more advanced intellectual achievements than their predecessors by 
producing novel rulings based on an ever-growing body of school literature.® 

The third factor contributing to the recent rise of fatwa studies is the availability 
of published collections of jurists’ rulings. For the region and legal school considered in 
this dissertation, Maliki law in Andalusia and in North and West Africa, modern printed 
collections did not begin to appear until the 1980’s. The most important Maliki 
compilation, al-Wansharisi’s (d. 914/1508) al-Mi‘yar, was published between 1981 and 
1983; more numerous scholarly studies of its fatwas, which were issued by hundreds of 
jurists over a 500-year period, followed beginning in the early 1990's.’ The publishing 
of additional collections is rapidly outpacing scholarly analyses; in a 1992 article 
classifying major Maliki fatwa compilations, Muhammad al-Hilah listed primarily 
manuscript works; most of these texts are now readily available in printed editions. 
Nonetheless, many of the sources for this dissertation remain only in manuscript, and 


my findings will no doubt require revision as additional works become accessible. 





° Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964), esp. pp. 69-75. The most 
succinct and oft-quoted statement of Schacht’s thesis is found on pp. 70-71. 

° Jackson, Islamic Law and the State, 227. 

7 Anumber of earlier pioneering studies, such as those of Roger Hady Idris and Jacques Berque, were 
based on lithograph editions prior to the publication of modern editions. 


In the introduction to his study of Egyptian state muftis, Skovgaard-Petersen 
presents a useful, if now somewhat outdated, classification and critique of approaches 
to the study of fatwas.* Among the types of studies he identifies are: 1) those that mine 
fatwa collections for information regarding the customs and traditions of particular 
groups; 2) analyses of individual fatwdas which are of particular intellectual or historical 
significance; 3) thematic studies of fatwds issued by different muftis in different times 
and places; and 4) studies which examine one entire fatwa collection or all of the rulings 
issued by one mufti, in order to evaluate that corpus’ role in an historical movement or 
to better understand the worldviews which gave rise to the collected fatwas. 
Skovgaard-Petersen’s primary criticism of the literature on Egyptian muftis is that 
scholars have often failed to place these muftis’ fatwas in sufficient historical context.’ 
He argues that if fatwds are to be valued for revealing the intersections between legal 
theory and practice, understanding the real-world context in which they are issued is 
of crucial importance. This context includes the mufti’s background, training, status, 
and methods; any external pressures exerted upon him in the issuing of particular 
rulings; and his intentions and expectations with regard to the circulation and impact 


of his opinions. 


This Dissertation 
Although Skovgaard-Petersen is primarily concerned with fatwds as sources for 
the study of social history, his observations regarding the importance of context are 


equally valid for fatwa-based studies of legal history such as the present dissertation. It 





* Skovgaard-Petersen, Defining Islam, 10-19. 
* Tbid., 19-20. 


is a primary aim of this study to identify and explore the contextual factors most 
relevant to understanding each of the fatwds discussed here, and especially those of al- 
Wansharist. While previous scholars have certainly understood al-Wansharis1’s fatwas 
on emigration to be responses to an historical event, the fall of al-Andalus, they have 
neglected to explore such contextual factors as al-Wansharis1’s audience, the 
contemporary juristic discourses to which he contributed, and the foreign occupation 
of Maghribi ports during his lifetime. These omissions, among others, have resulted in 
significant misreadings of al-Wansharist’s fatwds and a range of unsupported 
assumptions regarding the purpose and impact of these texts. 

Chapter one reviews and critiques the existing literature on these fatwds and 
explores those contextual factors most relevant to Skovgaard’s second type of study, 
the analysis of individual fatwas of particular historical importance. This includes al- 
Wansharist's life and works, the intended audiences for the fatwds examined here, the 
specific parameters of the legal issues they treat, the jurist’s knowledge of the human 
and legal dimensions of his subject matter, and his expectations regarding their 
purpose and circulation. 

Chapter two widens this scope of inquiry to examine the late fifteenth-century 
juristic discourse on Muslims subject to Christian authority in Morocco itself, including 
al-Wansharisi’s own contribution to this discourse (the ‘Berber fatwa’). This chapter 
more closely resembles Skovgaard-Petersen’s third category of study, the analysis of a 
thematically unified group of fatwas; in this case, the fatwds respond to one ongoing 
event, the foreign occupation of Moroccan ports, and the majority of the rulings were 


issued in or near Fez in the final decades of the fifteenth century. While previous 


studies have placed Asnd al-matajir and its companion fatwa (the ‘Marbella fatwa’) in 
exclusive conversation with other rulings related to the status of Muslims living under 
Christian rule in Iberia or Sicily, I argue that this foreign occupation and the juristic 
discourse to which it gave rise represent the most immediate historical and intellectual 
contexts in which all three of al-Wansharist’s fatwds on emigration must be understood. 

Chapters three and four move beyond Skovgaard-Petersen’s categories to treat 
two issues related to the construction and maintenance of authoritative precedents in 
fatwa literature, using al-Wansharist’s fatwds on emigration as a case study. The 
multiple contexts for al-Wansharist’s fatwas established in chapters one and two serve 
as a foundation for the argument advanced in chapter three, which is that rather than 
cruelly or mindlessly repeating past precedents, al-Wansharisi skillfully adapted the 
precedents available to him in order to craft rulings responsive to the needs of both his 
immediate and future audiences; and that some aspects of these rulings are even more 
lenient than those of his predecessors. While most scholars who have argued for 
continued juristic discretion in the post-formative period have done so by pointing to 
jurists’ overt departures from standard school doctrine or to their innovative solutions 
to novel cases, al-Wansharist’s fatwdas show that a later jurist could exercise 
considerable discretion in adapting existing precedents to fit his present context, all 
the while grounding the authority of his rulings in a claimed continuity with received 
tradition and maintaining the appearance of applying established precedents to 
recurring cases. 

Chapter four examines the success of al-Wansharisi’s rulings in becoming the 


authoritative precedents for later jurists that chapter three argues he intended for 
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them to become. While his fatwds on emigration often have been described in the 
existing literature as either the orthodox position of the Maliki school or as just one of 
many opinions, I argue that it is possible to evaluate the authoritative status of these 
opinions by examining their legacy in later Maliki rulings. This chapter presents a 
study of the positions adopted and arguments deployed by jurists writing in response 
to Muslims living in French colonial Algeria and Mauritania, and confirms that al- 
Wansharist's fatwas did become the authoritative precedents for these later jurists, 
even for those who opposed emigration. A number of specific reasons are advanced for 


the success of al-Wansharist’s fatwas in shaping later legal discourse on this subject. 


CHAPTER ONE 


The Mufti as Villain: 
Al-Wansharisi and his Fatwas on the Obligation to Emigrate 


When the Kingdom of Granada surrended in January 1492, nearly eight 
centuries of Muslim rule in Iberia were brought to a close. Muslim armies first crossed 
the Straights of Gibraltar’ in 711, defeated the Visigothic King Roderic, and established 
control over much of the Iberian peninsula by the mid-eighth century. Following the 
Abbasid defeat of the Umayyad dynasty in the east in 750, a surviving member of the 
Umayyad family established a new emirate in Iberia, which would later become the 
independent Umayyad caliphate of Cérdoba (929-1031). A period of intellectual and 
artistic florescence, this caliphal period has been praised as the golden age of al- 
Andalus. After the caliphate disintegrated into rival Muslim kingdoms, two successive 
Moroccan dynasties, the Almoravids and the Almohads, attempted to reunite Muslim 
Iberia in the twelfth century. Meanwhile, the Christian kingdoms steadily gained 
territory, conquering most of the peninsula by the mid-thirteenth century. 

From roughly 1260 until 1492, Iberian Muslims fell into two major groups: those 
who lived under Christian rule and those who lived in or immigrated to Nasrid 
Granada, which survived for nearly two and a half centuries as the last Muslim kingdom 
in Iberia. The former became known as Mudéjars and were allowed to continue 


practicing Islam, subject to certain restrictions which varied over time and from region 





‘ Gibraltar (“Jabal Tariq”) and the straights were subsequently named after Tariq b. Ziyad, the 
commander who led the 711 invasion. 
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to region. With the fall of Granada, all Iberian Muslims became Mudéjars’ until forced 
conversions and regional expulsions began in the early sixteenth century.’ By 1526, all 
Muslims remaining in the Iberian peninsula had in theory been converted to 
Christianity. These converts, who became known as Moriscos, were subject to a 
number of royal decrees, missionary campaigns, and relocations aimed at ensuring 
their sincere conversion to Christianity and full assimilation into Christian society. 
When these efforts were ultimately deemed unsuccessful, the Moriscos were expelled 
from Spain between 1609 and 1614. 

The persistence of substantial Mudéjar communities in Iberia presented 
Muslims with a number of difficult legal questions regarding territory, identity, and 
Christian-Muslim relations. Perhaps the most fundamental of these was the question of 
Muslims’ obligation to perform hijra, or to emigrate from their conquered homelands, 
now considered dar al-harb, the ‘land of war,’ or non-Muslim territory, to dar al-Islam, 
‘the land of Islam,’ or Muslim territory. The regretful Andalust emigrants with which 
this dissertation opened were not the first Muslims to complicate this theoretically 
straightforward obligation, nor was al-Wansharist (d. 914/1508) the first or the only 
jurist to address these issues. Yet his two fatwas on the obligation to emigrate are the 


rulings that have garnered the most scholarly attention because of their accessibility, 


* The Arabic term is mudajjanin or ahl al-dajn, meaning ‘domesticated’ for animals and indicating 
submissivness for humans. For a discussion of the term, see Gerard Wiegers, Islamic Literature in Spanish 
and Aljamiado: Y¢a of Segovia (fl. 1450), His Antecedents and Successors (Leiden: Brill, 1994), 3. 

> Muslims were expelled from Portugal in 1497. In Castile, they were subject to mass conversions in 1500- 
1502, accompanied by a 1501 decree (officially proclaimed in 1502) requiring conversion or expulsion of 
the remaining Muslim population; this policy was extended to Navarre upon the territory’s 
incorporation into the Spanish Crown in 1515. In Aragon, a large number of Muslims were forcibly 
baptized in 1520-22, and the conversions were confirmed as valid in 1525. In 1525, Charles V decreed 
that Muslims in Catalonia, Aragon, and Valencia must choose conversion or expulsion. By 1526, when 
the last of these decrees took effect, all Muslims in Spain had become Moriscos, or ‘crypto-Muslims.’ 
These dates are taken from L. P. Harvey, Muslims in Spain: 1500-1614 (Chicago: University of Chicago Press, 
2005). 
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their elaborate treatment of the subject, and their perceived insensitivity to the plight 
of the Mudéjars. In his lengthy 1491 treatise, Asna al-matdir, and in the shorter, 
companion text I will call ‘the Marbella fatwa,’ al-Wansharis! states categorically that 
Muslims may not remain under Christian rule if they are capable of emigrating to 
Islamic territory. 

Scholars have debated the significance of al-Wansharisi’s two fatwas both 
independently and in comparison, almost always unfavorable, with several other 
opinions. The most notable of these are the fatwas of al-Mazari (d. 536/1141) and of Ibn 
Abi Jum‘a al-Wahrani (d. 917/1511), although neither of these two jurists directly 
addresses the question of hijra. In the former, al-Mazari rules that the decisions and 
documents issued by Sicilian Muslim judges are in most cases legally valid despite those 
judges’ presence in non-Muslim territory and despite their appointment by non- 
Muslim rulers.’ In the latter fatwa, issued in 1504, al-Wahrant advises Iberian Muslims - 
who were by then Moriscos, forced converts to Christianity - as to how they might 
continue to practice Islam in secret.’ 

Husayn Mu’nis has argued that al-Wansharis1’s Asnd al-matajir had a disastrous 
effect on the viability of Spanish Muslim communities, and has praised al-Mazari for 
assisting Sicilian immigrants arriving in Ifriqiya.° Scholars such as L.P. Harvey and 
Hossein Buzineb have similarly championed al-Wahrani as a voice of openness and 
compassion for the Moriscos, in contrast to al-Wansharist’s strictly ‘orthodox’ and 


“For al-Mazari's biography, see chapter three, where this fatwa is discussed in detail. 

° For al-Wahrant’s biography, see chapter four, where this fatwa is discussed in greater detail. 

° Husayn Mu’nis, “Asna al-matajir ff bayan ahkam man ghalaba ‘ala watanihi al-Nasara wa-lam yuhajir, 
wa-ma yatarattabu ‘alayhi min al-‘uqubat wa’l-zawajir,” Revista del Instituto Egipcio de Estudios Islamicos en 
Madrid, 5 (1957): 15-18. References to Mu’nis’s study and edition of al-Wansharisi’s text will use Mu’nis’s 
name, to avoid confusion and because it is his editorial choices which will often be at issue. References 
using “al-Wansharis1” as author will be reserved for the Rabat-Beirut edition of the Mi‘yar, discussed 
below. Ifriqiya as used here corresponds roughly to modern-day Tunisia. 
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authoritarian point of view.’ Al-Wahrant is often characterized as having provided 
crucial aid to Moriscos resisting assimilation,*® and Harvey has even called this latter 
fatwa “the key theological document for the study of Spanish Islam” in the Morisco 
period.’ 

Although al-Wansharist’s fatwas have received generous scholarly attention 
over the past fifty years, beginning with Mu’nis’s seminal 1957 edition and analysis of 
both texts and continuing most recently with Andrew March’s 2009 monograph Islam 
and Liberal Citizenship,’® serious gaps remain in the literature. The present chapter will 
review and critique previous characterizations of al-Wansharis1 and his fatwas, and 
begin to fill some of these gaps; full, annotated translations of Asnd al-matajir and the 
Marbella fatwa are also included as Appendices A and B. Despite the importance of 
these texts, and in spite of more than one scholar’s stated intent to publish a full 
translation of Asnd al-matajir, none has as of yet appeared.” The existing partial 


translations of both fatwas, and the one full Spanish translation of the Marbella fatwa 


’ LP. Harvey, Islamic Spain, 1250 to 1500 (Chicago: University of Chicago Press, 1990), 56 (al-Wansharisi as 
orthodox); idem., Muslims in Spain, 60-64 (al-Wahrani as acutely sympathetic and boldly innovative); 
Hossein Buzineb, “Respuestas de Jurisconsultos Maghrebies en Torno a la Inmigracién de Musulmanes 
Hispanicos,” Hespéris Tamuda 16-17 (1988-89): 60 (al-Wahrani as supportive and original). 

* In addition to Harvey and Buzineb, see for example: Louis Cardaillac, Morisques et Chretiens: Un 
affrontement polemique (1492-1640), 2"* ed. (Zaghouan, Tunisia: Centre d’Etudes et de Recherches 
Ottomanes, Morisques, de Documentation et d’Information, 1995), 79; Leila Sabbagh, “La religion des 
Moriscos entre deux fatwas,” in Les Morisques et leur Temps. Table Ronde Internationale 4-7 Juillet 1981, 
Montpellier (Paris: Editions du Centre Nationale de la Recherche Scientifique, 1983), 52. 

° Harvey, Muslims in Spain, 60. 

® Andrew March, Islam and Liberal Citizenship: The Search for an Overlapping Consensus (Oxford: Oxford 
University Press, 2009), Al-Wansharisi’s fatwas are discussed at length and partially translated in chapter 
3, “Islamic Objections to Citizenship in Non-Muslim Liberal Democracies,” 103-33. 

" Emilio Molina Lopez, “Algunas consideraciones sobre los emigrados andalusies,” in Homenaje al prof. 
Darto Cabanelas Rodriguez, 0.F.M., con motivo de su LXX aniversario (Granada: Universidad de Granada, 1987), 
425, n. 12; Felipe Maillo Salgado, “Del Islam residual mudejar,” in Espafia, al-Andalus, Sefarad: Sintesis y 
nuevas perspectivas, 134 (Salamanca: Universidad de Salamanca, 1988), Molina Lopez notes the intention 
of another Spanish scholar (Dr. Arsenio Cuella Marqués) to publish a translation and commentary, while 
Maillo Salgado states that he himself plans to publish a translation soon. 
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which has been published, also contain a number of errors.” As should become evident 
below, the lack of access to an accurate translation of the texts has clearly contributed 
to a large number of misrepresentations and misunderstandings in the scholarly 
literature. 

In addition to rendering these texts accessible to a wider audience and 
correcting a number of errors in existing understandings of them, these translations fill 
an additional gap in the literature. In 1996, P.S. van Koningsveld and G.A. Wiegers 
published an article announcing their discovery of a manuscript which shows that the 
bulk of al-Wansharisi’s two emigration fatwas consist of unacknowledged citations 
drawn from a previous fatwd issued by Muhammad b. Rabr (d. 719/1319), an Andalust 
jurist active in Malaga.” While these authors offered a generous paraphrase of Ibn 
Rabt“s fatwa in their article, they stated that it was beyond the scope of their present 
work to analyze the differences between al-Wansharist’s and Ibn Rabr“s texts. No one 
has as of yet taken up this task, but these scholars have generously shared with me the 
unpublished, draft edition of Ibn Rabi”s fatwa which they prepared together with Umar 
Ryad.” Working from this edition, I have made a preliminary effort to identify those 
parts of al-Wansharisi's fatwas which consist of unacknowledged citations from Ibn 
Rabr‘, as opposed to those portions of the fatwas original to al-Wansharisi. In the 
appended translations, the text in bold represents quotations or very close paraphrases 


of Ibn Rabr’s fatwa, while regular typeface represents either material originally 


” Maillo Salgado’s Spanish translation of the Marbella fatwa is the only full translation to date of this 
shorter text. It contains a number of errors, some of which I note in my own translation. Maillo Salgado, 
“Consideraciones acerca de una fatwa de al-Wan§Sari8i,” Studia Historica 3, no. 2 (1985): 186-91. 

“Pp. S. van Koningsveld and G. A. Wiegers, “The Islamic Statute of the Mudejars in the Light of a New 
Source,” Al-Qantara 17, no.1 (1996): 19-58. 

“ This edition was prepared by Drs. Sjoerd van Koningsveld (Leiden, NL) and Gerard Wiegers (Nijmegen, 
NL) in cooperation with Dr. Umar Ryad (Leiden, NL). 
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composed by al-Wansharisi or the latter’s independent citations of other jurists’ works. 
My analysis of these differences will follow in chapter three, which examines the use of 
authoritative precedent in Asnd al-matajir and the Marbella fatwa. 

This chapter will begin with a brief overview of al-Wansharisi’s biography and 


of his two fatwds on emgiration, then proceed to review and critique a number of 


significant trends in prior academic treatments of these texts. 


Al-Wansharisi and Asna al-matajir 


Life and Works of al-Wansharist 

Abii al-‘Abbas Ahmad b. Yahya al-Wansharisi was born in approximately 
834/1430-31 and spent the first half of his life in Tlemcen, located in what is now 
northwestern Algeria.” There he completed his studies with some of the Zayyanid 
capital’s most illustrious scholars and began his legal career, but at some point ran 
afoul of Sultan Muhammad IV b. Muhammad al-Mutawakkil (r. 873-910/1468-1504). For 
reasons unspecified in the biographical notices, al-Wansharisi’s home was plundered, 
and he fled to Fez in 874/1469. Ibn ‘Askar (d. 986/1578) notes that the jurist was 


unyielding in matters of religion and thus did not maintain close relations with the 





© Al-Wansharisi’s family name is derived from the Wansharis (Fr. Ouarsenis) mountain range, where he 
may have been born prior to moving to Tlemcen at a young age. For al-Wansharis1’s life and works, see: 
Francisco Vidal Castro, “Ahmad al-Wan§arisi (m. 914/1508): Principales aspectos de su vida,” Al-Qantara 
12, no, 2 (1991): 315-52; idem, “Las obras de Ahmad al-Wan§arisi (m. 914/1508): Inventario analitico,” 
Anaquel de Estudios Arabes 3 (1992): 73-112; idem., “El Mi'yar de al-WanSarisi (m. 914/1508). I: Fuentes, 
manuscritos, ediciones, traducciones,” Misceldnea de Estudios Arabes y Hebrdicos 42-43, no. 1 (1993-1994): 
317-61; idem., “El Mi'yar de al-Wanarisi (m. 914/1508). Il: Contenido,” Misceldnea de Estudios Arabes y 
Hebrdicos 44, no. 1 (1995): 213-46; Powers, Law, 4-7; Mohamed Benchekroun, La vie intellectuelle marocaine 
(Rabat, n.p., 1974), 79, 395-401; Ahmad al-Manjir, Fihris Ahmad al-Manjar, ed. Muhammad Hajji (Rabat: Dar 
al-Maghrib li’l-Ta’lif wa’l-Tarjama wa‘l-Nashr, 1976), 50-51; DN, 48; JI, 1:156-57; NI, 1:144-45; SF, 2:171-73; 
SN, 2:397. 
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rulers of his time; some later scholars have speculated that al-Wansharisi’s issuance of 
fatwas that ran counter to state interests may have been what angered the sultan.”° 

Al-Wansharisi lived the remainder of his life in Fez, where he died in 914/1508 
and was buried. His arrival in Fez coincided with a brief period of Idrisid rule between 
the reign of the last Marinid sultan, ‘Abd al-Haqq II (ruled directly 1459-1465), and the 
first independent Wattasid sultan, Muhammad al-Shaykh al-Wattas (r. 1472-1504). The 
Wattasids, who had formerly acted as regents for the Fez-based Marinids, ruled 
independently thereafter (from 877/1472 until 956/1549). Al-Wansharisi was well 
received upon arrival as an accomplished teacher, mufti, and author. He held posts in a 
number of Fast madrasas, foremost among them the Misbahtya, and taught law to a 
number of distinguished students. These included his son “Abd al-wahid (d. 955/1549), 
who later served as chief judge of Fez for eighteen years.” Al-Wansharis1’s biographers 
stress the praise he garnered among his contemporaries for his exceptional knowledge 
of the law and of the Arabic language. 

In additional to his teaching responsibilities, al-Wansharis! issued fatwas and 


authored a number of legal works. He was recognized as chief mufti of Fez, although 


‘© DN, 48; this description of al-Wansharist is repeated by al-Kattani (SF, 2:170). As Vidal Castro notes 
(“Aspectos,” 329 n. 71), the editors of the Mi‘yar, commenting on a fatwd issued by al-Wansharisi 
condemning construction in a Tlemcen cemetery, suggest that such critical rulings may have provoked 
Tlemcen’s rulers (al-Wansharisi, al-Mi‘yar, 1:329). Al-Sadig b. ‘Abd al-Rahmaan al-Ghiryani, editor of al- 
Wansharisi's Idah al-masalik, similarly argues that the jurist’s insistence on what was right might well 
have led to his speaking out against political corruption among the Bani ‘Abd al-wadids (the Zayyanids). 
Al-Ghiryani, ed., Idah al-masalik ila qawa’id al-Imam Malik, by Abi al-“Abbas Ahmad b. Yahya al-Wansharist 
(Beirut: Dar Ibn Hazm, 2006), 14. 

"Vidal Castro, “Aspectos,” 330-38; idem., ““Abd al-Wahid al-Wansharisi (m. 1549): Adul, cadi y mufti de 
Fez,” in Homenaje a la Profesora Elena Pezzi, ed. Antonio Escobedo Rodriguez (Granada: Universidad de 
Granada, 1992), 147-49; Fernando R. Mediano, Familias de Fez (SS. XV-XVII) (Madrid: Consejo Superior de 
Investigaciones Cientificas, 1995), 246-49. 
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the biographical sources do not specify the exact dates of this designation.” Vidal 
Castro identifies nearly thirty treatises, books, and compilations attributed to al- 
Wansharisi, of which the most important and best-known is Al-Mi‘yar al-mu‘rib wa1-jami° 
al-mughrib ‘an fatawi ahl Ifriqiya wa’l-Andalus wa1l-Maghrib (The Clear Standard and 
Extraordinary Collection of the Legal Opinions of the Scholars of Ifriqiya, al-Andalus, 
and the Maghrib). This vast compilation of fatwds includes approximately 6000 
opinions issued by hundreds of muftis in the Islamic West over nearly five hundred 
years, from approximately 391/1000 to at least 896/1491.” Al-Wansharisi spent 
approximately a quarter century selecting, copying, arranging, and revising this 
material, drawn from earlier fatwa collections and other legal works in a number of 
libraries; al-Wansharisi’s own books had been left behind or confiscated in Tlemcen.” 
He was especially reliant on the extensive private library maintained by the family of 
one of his students, Ibn al-Ghardis (d. 897 or 899/1491-2 or 1493-4).” The Mi‘yar is 
organized according to the conventional chapters of legal manuals and was meant to 


serve as a reference for legal professionals.” The compilation achieved a widespread 


** For a list of chief muftis of Fez from the mid-fifteenth to mid-sixteenth century, see Devin Stewart, 
“The Identity of ‘The Mufti of Oran,’ Abt l-‘“Abbas Ahmad b. Abi Jum‘ah al-Maghrawi al-Wahrani (d. 
917/1511),” Al-Qantara 27, no. 2 (2006): 297-98. 

See Vidal Castro, “Las obras.” 

*° See Powers, Law, 4-7. Powers states that the fatwds were authored between approximately 391/1000 
and 890/1495, however, 890 does not correspond to 1495 (Law, 4-5). Two paragraphs later, he suggests 
that al-Wansharisi began his work in about 890/1485. I have used 896/1491 as an earliest possible end 
date for continuing authorship of the fatwds included Mi‘yar, as this is the date of Asna al-matajir. Powers 
also notes that while the colophon to the Mi‘yar indicates that the work was completed in 901/1496, al- 
Wansharisi appears to have continued to add new material until his death in 914/1508 (Law, 5). 

*! For the sources of the Mi‘yar, see Vidal Castro, “Fuentes,” 323-36. 

” Abii ‘Abd Allah Muhammad b. Muhammad b. al-Ghardis al-Taghlibi (d. 897 or 899/1491-2 or 1493-4) 
hailed from an established scholarly family in Fez. He served as a deputy judge of Fez until dying from 
plague at a young age. His father had served as chief judge of Fez al-Jadid. See Vidal Castro, “Aspectos,” 
333; al-Manjir, Fihris, 51-52; DH, 205; Mediano, Familias, 160-62; al-Wansharisi, al-Mi‘yar, 1:iv (death date 
in this introduction is incorrect). 

3 See al-Wansharis1’s introduction (al-Mi‘ydr, 1:1), partially translated by Powers (Law, 6.) 
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distribution, was taught in colleges of law, and became a standard reference for Maliki 
doctrine.” 

One lithograph edition and one modern edition of the Mi‘yar have been 
published.” The lithograph edition, published in Fez in between 1314/1896 and 
1315/1897, is based on five manuscripts edited by a team of eight scholars, headed by 
Ibn al-‘Abbas al-Bi‘azzawi (d. 1337/1918). As Vidal Castro points out, this is not a 
critical edition and is often less legible than many manuscripts.” The modern edition 
was published by the Moroccan Ministry of Islamic Affairs in Rabat and by Dar al-Gharb 
al-Islami in Beirut. The first eleven volumes appeared from both presses in 1981, 
followed by the twelfth volume, consisting of indices, in 1983. The modern edition, like 
the lithograph, was edited by a team of eight scholars, this time headed by Muhammad 
Hajj.” These editors based their text on the lithograph, resorting to manuscripts only 
where necessary for clarification; they were primarily concerned, according to Hajji’s 
introduction, with increasing public accessibility to the entire text of the Mi‘yar. Thus 
the modern edition, like the lithograph, is not a critical edition; the manuscripts relied 
upon are neither specified nor their variants noted, the Qur’anic verses and hadith 
reports are not referenced, technical terms are not defined, jurists’ biographies and 
references to their published works are not provided, and there are very few editorial 
notes of any kind. The Beirut edition features corrections to a number of errata listed 


in the Rabat edition, but both editions are nonetheless notoriously riddled with 





“For a list of extant manuscripts of the Mi‘yar, see Vidal Castro, “Fuentes,” 336-43. Al-Mi‘yar is placed 
among other standard Maliki works by time period in IM, 440-41 and 587. Muhammad Hajji, editor of the 
Rabat edition, notes that it was the work that most scared him during his own studies (al-Mi‘yar, 1:ix). 

°5 For more on these editions, see Vidal Castro, “Fuentes,” 344-47. 

6 Castro, “Fuentes,” 345. 

7’ For a list of the other scholars, see al-Mi‘yar, 1:xi. 
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printing errors; despite the difficulty of using the lithograph edition, many scholars 
consider the latter more reliable. Although a critical edition of the entire Mi‘yar would 
be an immense undertaking and is not imminent, a number of scholars have begun to 
produce critical editions of individual muftis’ rulings, such as those of Abi al-Ishaq al- 
Shatibi and Abi al-Hasan al-Lakhmi, based partly on the Mi‘yar and partly on other 
manuscript sources.” 

Aside from the Mi‘yar, al-Wansharist’s nearly thirty other works include a 
biographical dictionary, a manual on the functions and powers of judges, a summary of 
al-Burzulli’s (d. 841/1438) fatwa collection, a study of legal maxims espoused by Imam 
Malik, a study of the technical terms employed by an earlier master, a manual for 
notaries, commentaries on other notarial manuals and legal works, and a number of 
treatise-length fatwas, often refutations of his contemporaries’ opinions.” Al- 
Wansharis! included many of these long fatwas in the Mi‘yar, in addition to his 
occasional comments appended to the fatwas he recorded from other jurists. Asnd al- 
matajir is al-Wansharis1’s most famous, or perhaps infamous, ruling; aside from this 
treatise and the Marbella fatwa, only one other of al-Wansharis1’s rulings has received 


serious scholarly attention.” 


*8 Abii al-Hasan ‘Ali b. Muhammadal-Rab‘ al-Lakhmi (d. 478/1085-6), Fatawa al-Shaykh Abi al-Hasan al- 
Lakhmi al-Qayrawani, ed. Hamid Lahmar (Casablanca: Dar Ma‘rifa, 2006); Abi al-Ishaq al-Shatibr (d. 
790/1388), Fatawa al-Imam al-Shatibi, ed. Muhammad Abii al-Ajfan, 4" ed. (Riyadh: Maktabat al-‘Ubaykan, 
2001). 

?° For more details on al-Wansharisi's works, see Vidal Castro, “Las obras.” 

*° Powers examines another of al-Wansharis1’s rulings in “On Judicial Style: Two Fatwas on Tawlij (ca. 
880/1475),” chapter six in Law, 206-28. 
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Asna al-matajir 

Al-Wansharisi titled his primary fatwa on the obligation to emigrate from non- 
Muslim to Muslim territory Asnd al-matajir fi bayan ahkam man ghalaba ‘ala watanihi al- 
Nasara wa-lam yuhdjir, wa-md yatarattabu ‘alayhi min al-“uqubat wa-l’zawajir, or “The Most 
Noble Commerce, an Exposition of the Rulings Governing One Whose Native Land has been 
Conquered by the Christians and Who Has not Emigrated, and the Punishments and 
Admonishments Accruing to Him.” The ruling is included in the chapter on jihad in the 
Mi‘yar, where rulings on relations with dhimmis (Christians and Jews living under 
Muslim rule) and with non-Muslim territories are generally found alongside those 
more directly concerned with the conduct of war.” Asna al-matdjir also circulated as an 
independent treatise, of which there are at least two extant manuscripts.” 
Immediately following this fatwa in the Mi‘yar, but not included in these two 
independent manuscripts, is a second fatwa issued by al-Wansharisi on the obligation to 
emigrate, this time answering a question about a man from Marbella who wished to 
remain under Christian rule in Spain in order to assist those unable to migrate (the 
‘Marbella fatwa’). Although these two fatwas are often thought of as one long treatise, 
every attempt will be made to differentiate them here, as appropriate. 

Egyptian historian Husayn Mu’nis published the first and best known edition of 
Asné al-matajir in the Revista del Instituto Egipcio de Estudios Islamicos en Madrid in 1957; 


this was later republished in book form in Egypt.” Mu’nis includes the Marbella fatwa 


In the lithograph, Asnd al-matajir and the Marbella fatwa (see below) are found in volume two, pp. 90- 
110; in the Rabat edition, 2:119-41. 

> Escorial ms. 1758, fol. 83b-94a; Mu’assasat al-Malik ‘Abd al-‘Aziz Al Sa‘tid ms. 10-164. In addition, 
Moroccan National Library ms. 1071K, fol. 161a-171a, which is labeled in the card catalogue as “fatwa by 
al-Wansharisi on hijra” appears to be a partial copy of Asn al-matdjir. 

*° Mu’nis, “Asna al-matajir,” 1-63 (also numbered 129-91); book edition published in al-Zahir [Cairo], 
Egypt: Maktabat al-Thaqafa al-Dintya, 1996. 
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in his edition as an appendix to Asnd al-matdir, although his analysis focuses almost 
entirely on Asnd al-matdjir. He bases his edition primarily on the manuscript of Asnd al- 
matajir preserved in the library of the El Escorial monastery outside of Madrid, with the 
Fez lithograph edition serving as a second reference for Asnd al-matdjir and Mu’nis’s 
sole reference for the Marbella fatwa. Although Mu’nis notes many of the variants 
between the manuscript and lithograph versions of the first text, and includes a 
number of helpful notes, this is not a comprehensive critical edition. 

At least three subsequent Arabic editions of Asnd al-matajir have appeared, 
attesting to the continued relevance of this text to contemporary discussions regarding 
the status of Muslims living in non-Muslim territory; all include the Marbella fatwa. 
First, in 1981 Algerian scholar Muhammad b. “Abd al-Karim published a collection of 
three treatises on hijra, in which he compares al-Wansharisi’s rulings to those of 
Algerian resistance leader “Abd al-Qadir (d. 1883), who argues for the obligation to 
emigrate from French-controlled territory, and of Muhammad b. al-Shahid al-Jaza’iri 
(d. ca. 1255/1839), who argues the opposite.” Ibn ‘Abd al-Karim’s edition of Asnd al- 
matajir is based on the Fez lithograph alone.” A second edition completed by Abi Ya‘la 
al-Baydawt in 2005 has been circulated on numerous Islamic web sites, but appears to 
be otherwise unpublished.** Al-Baydawi’s document is the most clearly responsive to 
contemporary debates on Muslim minorities; appended to his edition of Asnd al-matajir 


are four fatwds supporting the necessity of emigration from non-Muslim to Muslim 





4 Muhammad b. ‘Abd al-Karim, Hukm al-hijra min khilal thalath rasa’il Jaza’iriya (Algiers: Al-Sharika al- 
Watantya lil-Nashr wa’l-Tawzr, 1981). 

* Ibn ‘Abd al-Karim, Hukm al-hijra, 67-103. 

°° Abi Ya‘la al-Baydawi, Asna al-matdjir ft bayan ahkam man ghalaba ‘ala watanihi al-Nasara wa lam yuhdjir, 
wa-ma yatarattabu ‘alayhi min al-‘uqibat wa’l-zawajir, by Ahmad b. Yahya Al-Wansharisi (n.p, 2005). The 
document may be downloaded from (www.merathdz.com). 
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states, one by Saudi Arabia’s Permanent Committee for Research and Ifta’ and three by 
prominent Saudi muftis.” This edition of Asnd al-matajir is based on Mw’nis’s edition, 
the Rabat edition of the Mi‘yar, and the version reproduced by Egyptian Maliki jurist 
Muhammad ‘Ulaysh (d. 1299/1882) in his own fatwa collection, Fath al-‘Ali al-malik fi al- 
fatwa ‘ala madhhab al-Imam Malik.” 

In 2006, Dublin-based Syrian scholar Ahmad b. “Abd al-Karim Najib published 
the first thorough critical edition of Asnd al-matajir.” Najib’s edition is based on the 
Escorial manuscript (as recorded by Mu’nis), a manuscript of Asnd al-matdjir in the 
Mu’assasat al-Malik ‘Abd al-‘Aziz Al Sa‘tid library in Casablanca, a manuscript of the 
Miyar in the Moroccan National Library,” and on the lithograph and Rabat-Beirut 
editions of the Mi‘yar. Najib’s edition has also been published on the internet.” 

Although no complete translation of Asnd al-matajir has been published 
previously, Vidal Castro notes a number of partial French and Spanish translations.” 
Most of the scholars discussed below who have commented on al-Wansharist’s fatwas 
have translated excerpts of the texts, and Maillo Salgado has published a complete 
Spanish translation of the Marbella fatwa. My complete English translations of Asnd al- 
matajir and the Marbella fatwa, attached as Appendices A and B, are based primarily on 


Najib’s edition. I have noted a number of errors in previous translations. 


*’ The three muftis are former Grand Mufti of Saudi Arabia Shaykh ‘Abd al- ‘Aziz b. ‘Abd Allah b. Baz, 
known as Bin Baz (d. 1999), Shaykh Muhammad b. Salih b. ‘Uthaymin (d. 2001), and Shaykh Salih b. 
Fawzan (1933-). 

8 Abu “Abd Allah Muhammad Ahmad ‘Ulaysh, Fath al-‘Ali al-malik fi al-fatwa ‘ala madhhab al-Imam Malik. 2 
vols. Cairo: Mustafa al-Babt al-Halabi, 1958. ‘Ulaysh’s treatment of Asna al-matajir will be discussed in 
chapter four. 

*° Ahmad Najib, ed., Asna al-matdjir ft bayan ahkam man ghalaba “ala watanihi al-Nasara wa lam yuhajir, wa-ma 
yatarattabu ‘alayhi min al-‘uqtibat wa'l-zawajir, by Abii al-“Abbas Ahmad b. Yahya al-Wansharisi (n.p: Al- 
Markaz al-I‘lamt lil-Dirasat wa’l-Nashr, 2006). 

*° Moroccan National Library ms. 6002, 2:88-92. 

“ The text may be downloaded from (www.saaid.net); Najib also maintains a site at (najeebawaih.net). 

” Vidal Castro, “Fuentes,” 349-52. 
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Most scholars agree that al-Wansharisi completed Asnd al-mat@jir in 896/1491, 
several months prior to the fall of Granada. The date of composition, which will be 
discussed further below, indicates that before emigrating, the Andalusis described in 
the question would have been living as Mudéjars in that part of the kingdom of 
Granada already conquered by Castile.” The fatwa will only be summarized very briefly 
here, and discussed in more detail in chapter three. 

Asnd al-matajir opens with the text of the question posed to al-Wansharisi. The 
questioner, who was also a jurist living somewhere in the North Africa, describes a 
group of Andalusis who had left behind everything they owned and exerted great effort 
in order to migrate to North Africa, after their own territory was conquered. Once they 
arrived, however, they found themselves with no means of support or survival, nor did 
they feel safe. These Andalusis not only regretted having emigrated, but publicly 
expressed their preference for dar al-harb - the land of war - and its inhabitants, and 
mocked the idea of obligatory migration to North Africa. Many of them wanted to go 
back to Christian Castile. The jurist submitting their case to al-Wansharist solicits the 
latter’s opinions as to the punishment deserved by these immigrants, and requests 
confirmation that emigration, hijra, must be performed out of a sincere desire to 
protect religion, rather than in pursuit of material comfort. 

In his response, one of the longest in the Mi‘yar, al-Wansharisi cites a dozen 
Qur’anic verses, several prophetic hadith reports, and the unanimous consensus of 


jurists in support of his position that it is absolutely prohibited for Muslims to reside in 





“? Al-Wansharist does not himself use the term Mudéjars or any other technical term for Muslims living 
under non-Muslim rule, although the term ahl al-dajn appears in Asnd al-matajir when he cites an earlier 
jurist’s work. In the question component of the Marbella fatwa, Muslims in Iberia are described as 
Muslimtin dhimmiyin, or Muslim dhimmis, using the term (dhimmis) normally associated with Jews and 
Christians living under Muslim rule. 
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infidel territory. Just as the Prophet Muhammad had emigrated from Mecca to Medina 
in order to escape persecution and to found the first Islamic polity, so too must Iberian 
Muslims refuse the multiple humiliations of subjection to Christian rule and show their 
solidarity with Muslims by emigrating to dar al-Islam. Fearing that these Andalusis 
could create serious communal discord, al-Wansharisi urges severe punishment of the 
group in this world and predicted hellfire for them in the next; they fell just short of 
apostasy and would dwell in hell, although not eternally. 

In the Marbella fatwa, al-Wansharisi responds to a second question sent to him 
by the same North African jurist: may a man from Marbella remain there under 
Christian rule, in order to assist those less educated than he in their dealings with the 
Christian authorities? Al-Wansharist responds that the man’s motives for remaining in 
non-Muslim territory do not amount to legitimate grounds for a dispensation from the 
obligation to emigrate. As in Asnd al-matajir, he emphasizes this obligation for all who 
are capable of it, supporting his answer in this case not with scriptural proof-texts but 
with a detailed demonstration of why the Mudéjars are unable to fulfill correctly their 


ritual obligations. 


Previous Characterizations of Asna al-matajir and the Marbella Fatwa 


Al- Wansharisi’s fatwds on the obligation to emgirate have been a primary focus 
of over a dozen scholarly articles, and have been addressed in at least twenty other 
works devoted to Islamic legal rulings on the obligation to emigrate or to Mudéjar or 


Morisco history. Despite the generous attention these texts have received, no study 
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has yet placed Asnd al-matajir in its North African context by exploring the Maghribt 
audiences for this ruling, the contemporary political situation in the Far Maghrib 
(modern-day Morocco), or contemporary Maghribi opinions on the obligation to 
emigrate. Rather, scholars have tended to focus on what this text might tell us about 
Mudéjar life, including the pressures placed on this population to emigrate and the 
extent to which such demands may have been reasonable, given the economic and 
political constraints faced by most Iberian Muslims. What the modern scholar deems 
reasonable is of course subjective, and many evaluations of Asnd al-matajir have 
displayed a far-from-dispassionate hostility toward al-Wansharisi and a marked 
preference for those rulings deemed more sympathetic to the difficulties faced by 
Mudéjars and Moriscos. In a 2003 article, Peter Pormann argues that many of the 
positions adopted in the literature strongly reflect scholars’ political orientations with 
regard to Muslim integration in modern-day Western societies; those who favor 
integration and co-existence condemn al-Wansharis! and praise al-Wahrani, while a 
much smaller number of scholars, presumably those who favor the retention of Muslim 
cultural identities in modern-day Europe, note that al-Wansharist’s fears of assimilation 
and conversion turned out to be well-founded. While Pormann’s identification of a 
single modern-day political issue as the principle bias influencing scholarly appraisals 
of Asnd al-matajir is unconvincing, it is not unreasonable to conclude that a number of 
modern assumptions regarding inter-religious co-existence, ‘church-state’ relations, 
and Islamic law have contributed greatly to the dominant negative valuation of al- 


Wansharis1's treatise. These assumptions might include the belief that Muslim and 





““ Peter Pormann, “Das Fatwa Die Herrlichsten Waren (Asnd |-matagir) des al-WanSaris1,” Der Islam 80 (2003): 
303, 322-28. 
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Christian religious authorities ought to promote tolerant co-existence, that religious 
practices should be pursued privately and government should be secular (thus Muslims 
should not prefer Islamic rule and certainly should not emigrate in pursuit of such - 
even, apparently, if forced to convert - inner faith should suffice), and that more 
lenient, liberal views reflect greater intelligence and humanity. 

While no attempt will be made to link such underlying biases to specific 
scholars, a number of more concretely traceable trends and assumptions may identified 
in the literature. This section will begin with Husayn Mu’nis’s seminal study of al- 
Wansharisi and Asnd al-matdajir (including the Marbella fatwa), and proceed to analyze 
the development of several themes in approaches to the jurist and his fatwas through 
present day scholarship. Although scholars have since moved away from some of 
Mu’nis’s more colorful condemnations of al-Wansharis1, his study is nonetheless a 
useful starting point because of its lasting impact on the tone and content of later 
studies. For nearly a quarter century between the 1957 publication of Mu’nis’s article 
and the 1981 publication of the Rabat-Beirut printed edition of the Mi‘yar, Mu’nis’s 
edition of Asnd al-matajir was the most accessible version of these fatwas; it remained 
the best edited version until the 2006 publication of Najib’s critical edition.” Mu’nis’s 
study has thus served as a starting point for most scholars writing on these fatwas, 
many of whom exhibit an over-reliance on summaries and prior studies of these texts, 
including Mu’nis’s own study, a partial paraphrase translation by Emile Amar, and a 


brief notice by Vincent Lagardére.”° 





“’ Mu’nis’s edition arguably remains the most accessible, as the 1996 Egyptian reprint of his article is 
included in a number of popular electronic databases of Islamic texts, while the Mi‘yar is not. 

“° Emile Amar, “La pierre de touche des Fétwas de Ahmad al-Wanscharist: Choix de consultations des 
faqths du Maghreb,” Archives Marocaines 12 (1908): 192-200; Vincent Lagardére, Histoire et Société en 
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Mu'nis’s Study and Edition 

Mu’nis begins his article by noting the prior publication of a single page of the 
question posed to al-Wansharisi, by describing the sources for his edition, and by giving 
a short biography of the Fast jurist. He then launches into a scathing excoriation of al- 
Wansharis!, whom Mu’nis takes to represent the deteriorated state of knowledge in the 
late medieval Maghrib. The passage is worth quoting at length for its influence on later 
scholarship: 


If we consider this biography in light of the text of the fatwa which we are publishing, 
we get a picture of the level and type of knowledge in the Far Maghrib during the ninth 
century A.H.; we see that knowledge at that time reached no farther than the level of 
collection, memorization, and repetition, just as was the case in the east at the time. 
The days of creative scholars capable of ijtihdd (independent legal reasoning) had 
vanished ... all that remains before us are muqallidin [who apply previous scholars’ 
opinions] in the derivative branches of figh, or collators and compilers, who take from 
here and put there ... they make mistakes or are reckless in giyas [analogical 
reasoning]. They apply rulings haphazardly without analyzing the contingent 
circumstances or changing conditions. They are convinced of a resemblance of sources 
without bothering to study the current conditions ... all this, and the shari‘a before 
them is lenient, with ample room for consideration. 

This shaykh who undertook to produce an opinion regarding the fate of the 
Muslims remaining in al-Andalus did not go to the trouble, while sitting and writing 
this fatwa, of researching the conditions of those upon whose affairs he was ruling. 
[Nor did he bother to] thoroughly investigate their history or to acquaint himself with 
the reasons which compelled them to stay in al-Andalus and which prevented them 
from emigration to the Maghrib. He did not mention that they are, first and foremost, 
weak humans, for whom it is difficult to leave their lands and the places familiar [to 
them] throughout a long life, those places where their fathers and grandfathers spent 
long centuries ... but our shaykh memorizes rather than investigates, and treats with 
severity our brothers in religion whose situation, the misfortunes of the times, is 
between two millstones grinding without mercy.” 


Mu’nis presents al-Wansharisi as cruel, ignorant, and lazy; not only does the jurist 
typify an age in which jurists with little real grasp of the once-great craft of legal 
reasoning are continually making ‘mistakes,’ and misunderstanding the fundamentally 
lenient nature of the law, but al-Wansharist in particular has presumed for himself the 


authority to wield arbitrarily a memorized body of law in the service of the senseless, 





Occident Musulman au Moyen Age: Analyse du Mi‘yar d'al-WanSarisi (Madrid: Consejo Superior de 
Investigaciones Cientificas, 1995), 48. 
“’ Mu’nis, “Asna al-matajir,” 5-6. My translations throughout. 
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inhumane condemnation of a beleaguered and helpless population. Mu’nis does not 
suggest any possible motivations for al-Wansharisi’s ruling beyond the jurist’s 
ignorance and vile character. 

One of the mistakes Mu’nis ascribes to al-Wansharisi concerns the jurist’s claim 
that the case of Muslims living under non-Muslim rule had not arisen prior to the 
fifth/eleventh-century losses of Sicily and parts of al-Andalus, and that the master 
mujtahids (jurists capable of independent legal reasoning) of the past thus had left no 
legal precedents explicitly addressing this specific issue.** Mu’nis argues that al- 
Wansharis! clearly has a weak grasp of Islamic history, and proceeds to list a number of 
instances from the second through fourth centuries hijri during which Muslims were 
subject to non-Muslim rule. Although most of the historical cases he cites appear to 
have been of relatively temporary duration, and Mu’nis indeed describes them as the 
natural consequence of continuous war between Muslims and Christians throughout 
the medieval period, he nonetheless states that any analogy based on past precedent 
must be grounded in the writings of jurists active in these periods. Al-Wansharisi’s 
analogy based on the hijra of the early Meccan Muslims is, according to Mu’nis, 
nonsensical. Mu’nis does not clarify why he finds the experiences of the first Muslims 
to be in principle unworthy models on which to base analogies, nor does he cite any 
specific legal precedents which arose from the historical circumstances he describes. 
Rather, Mu’nis then states that Muslims living under Christian rule in a dhimmi-like 
status had not been considered much of a problem in the east, or even in al-Andalus 


itself through the fall of Toledo in 1085 CE.” 





** Tbid., 6-8. 
” Thid., 9. 
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Following a discussion of such terms as Mudéjar and Morisco, Mu’nis then 
describes the worsening of Christian-Muslim relations in the Christian kingdoms, the 
loss of Muslim rights, and increased Muslim emigration toward dar al-Islam.” He notes 
that the rich and powerful were the first to emigrate, leaving the weak behind. 
Drawing a parallel with the Mozarabs (Arabized Christians under Islamic rule), whose 
cultural survival Mu’nis attributes to the retention of their leadership, the author 
argues that had the Mudéjars’ leaders stayed, things may have turned out differently.” 
Mu’nis further suggests that most of the Mudéjars’ afflictions might be attributed to 
their lack of civil and religious leadership; this leads directly to the author’s 
observation that in the Marbella fatwa, al-Wansharisi forbade the leaders to stay and 
demanded that they emigrate, thus leaving the weak at the mercy of the enemy. 

Mu’nis then describes the financial and physical obstacles and dangers that 
Mudéjars faced in their attempts to emigrate, and contends that al-Wansharis! did not 
realize that those incapable of migration were the vast majority.” Here Mu’nis 
introduces a comparison of al-Wansharisi’s lack of concern for Andalusi emigrants with 
what he describes as al-Mazari’s sympathetic and informed assistance to Sicilian 
emigrants to Ifriqiya in the latter’s own time. Rather than offering the Andalusis any 
aid or considering the human dimensions of their plight, al-Wansharisi passes 
judgment on their faith from the comfort of his own home in Fez, ruling that they were 
unbelievers (kuffar).”’ Mu’nis concludes by claiming that “al-Wansharis?’s fatwa and 


those like it had the worst possible effect on the fate of the Islamic groups remaining in 





*° Tbid., 11-16. 
* Tbid., 15. 
* Ibid., 16. 
* Thid., 16-18. 
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al-Andalus, for they were judged with unbelief... and as long as the jurists of Islam 
have ruled on their unbelief, what could be easier for them than to convert to 
Christianity?” The historian thus presumes al-Wansharist’s fatwas to have circulated 
in Iberia, where they convinced elite Muslims to abandon their weaker brethren, in 
turn propelling the forsaken majority to commit apostasy. 

Mu’nis’s article is replete with exaggerated claims, undocumented assumptions, 
and misrepresentations of al-Wansharis1’s treatise. Yet despite the questionable 
academic quality of Mu’nis’s study, many of his core assumptions and arguments have 
remained central to scholarly discussions of this text. The following will examine the 


extent to which Mu’nis’s assumptions and ideas have been implicitly or explicitly 


endorsed, rejected, or modified in the literature. 


Dating the Fatwas 

A discussion of the dates of composition of al-Wansharis1’s fatwds serves as a 
logical starting point and will begin to demonstrate later scholars’ uncritical reliance 
on Mu’nis’s study. In the introduction to his edition, Mu’nis incorrectly states that al- 
WansharisI composed Asnd al-matajir on 19 Dht al-Qa‘da 890. This is despite the fact 
that in his own edition of the text - his source for the date of composition - that date is 
given as 19 Dhi al-Qa‘da 896/22 September 1491.” Despite the discrepancy, and despite 
the fact that the earlier date would correspond to 26 November 1485, at least four later 
authors report Asnd al-matajir’s composition date as 890/1484: Leila Sabbagh (1983), 


Muhammad Raziiq (1989), Mikel de Epalza (1995), and Maria Jestis Rubiera Mata 





* Tbid., 18. 
* Thid., 2, 54. 
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(2004).*° These same four authors state that the Marbella fatwa was written in 
901/1495, apparently because Mu’nis noted this as the date of al-Wansharisi’s 
compilation of the Mi‘yar. Not only was Mu’nis’s date conversion incorrect (taking into 
consideration the month of composition, the date should be 901/1496), but he did not 
claim any link between this date and the date of the Marbella fatwa.” It would appear 
that Sabbagh misread Mu’nis’s introduction and failed to take note of the date given in 
the actual text of Asnd al-matajir, and that these later scholars repeated her error 
without noticing the discrepancy themselves. 

A second alternative to an 896/1491 date for Asnd al-matajir was advanced by 
Van Koningsveld and Wiegers in 1996, based on historical and textual considerations.” 
They privilege the Rabat-Beirut printed edition of the Mi‘yar, which records s.n.h 
(sin.ntin.ta’ marbita) as part of the year of composition, over the lithograph edition’s 
s.t.h. (sin.t@’.t@’ marbita). They are also troubled by a lack of correspondence between al- 
Wansharisi’s statement that he composed Asnd al-matdjir on a Sunday, and the fact that 
23 September 1491 appears to have been a Friday. They suggest a modified date of 
898/1493, a year in which 19 Dhi al-Qa‘da appears to have fallen on a Friday, and 
further argue that a post-1492 date makes sense because al-Wansharis! does not 


mention the possibility that the dissatisfied Andalust emigrants might relocate to 





°° Sabbagh, “La religion des Moriscos,” 46, Muhammad Razugq, Al-Andalusiyin wa-hijratuhum ila al-Maghrib 
khilal al-qarnayn 16-17 (Rabat: Ifriqiya al-Sharq, 1998), 148 n. 43; Mikel de Epalza, “La voz official de los 
musulmanes hispanos mudéjares y moriscos, a sus autoridades cristianas: cuatro textos, en arabe, en 
castellano y en catalan-valenciano,” Sharq al-Andalus 12 (1995): 293; Maria Jesus Rubiera Mata, “Los 
moriscos como criptomusulmanes y la tagiyya,” in Mudéjares y moriscos: cambios socials y culturales: Actas de 
IX Simposio Internacional de Mudejarismo, (Teruel, Spain: Centro de Estudios Mudéjares, 2004), 541. 

*” Sabbagh, “La religion,” 46; Raziiq, “149; Epalza, “La voz official,” 293; Rubiera Mata, “Los moriscos,” 541; 
Mu’nis, “Asna al-matajir,” 130. While Mu’nis did not specify the source of this date, Powers refers to the 
colophon of the Mi‘yar (12:395) where the date of completion is given as 28 Shawwal 901, which 
corresponds to 10 July 1496. Powers, Law, 5. 

°° Van Koningsveld and Wiegers, "The Islamic Statute," 53-55. 
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Granada, which would still have been a part of dar al-Islam had the jurist composed his 
treatise in 1491. 

I find Van Koningsveld and Wiegers’ argument unconvincing for a number of 
reasons. Most importantly, we have no evidence that any manuscript copy of Asnd al- 
matajir records the date as anything other than 19 Dhii al-Qa‘da 896. Such is the case 
with the Escorial and Mu’assasat al-Malik ‘Abd al-‘Aziz Al Sa‘ad manuscripts of Asnd al- 
matajir, the Moroccan National Library manuscript of the Mi‘yar consulted by Najib, 
and, we can assume, the unspecified manuscripts of the Mi‘yar consulted by the eight 
editors of the Fez lithograph edition, which gives the year as 896.” These manuscripts 
and the lithograph edition of the Mi‘yar must furthermore be privileged over the Rabat- 
Beirut printed edition, which was based primarily on the lithograph and is notoriously 
riddled with printing errors. The Rabat-Beirut edition’s s.n.h does not form a word 
appropriate for the context, and is a mere dot away from sitta (six), attested in more 
numerous and reliable sources. Van Koningsveld and Wiegers refer to only one prior 
source which records a date of 898, Michaelis Casiri’s catalogue of the Escorial’s Arabic 
manuscripts, which states that this is the composition date of the monastery’s 
manuscript of Asnd al-matd@ir.” That manuscript itself, however, clearly reads 896 
(A.H.). A subsequent version of the Escorial catalogue, begun by Hartwig Derenbourg 
and completed by E. Lévi-Provengal and H.P.J Renaud (1884-1941), corrects the error; a 
description of the manuscript inserted at the front of the Escorial’s microfilm copy of 


» Escorial ms. 1758, folio 94a; Mu’assasat al-Malik “Abd al-‘Aziz Al Sa‘tid ms. 10-164, page 17 
(unnumbered). Najib lists his manuscript and printed sources in the introduction to his edition and 
notes no variants on the date of composition (896) given in the text. Najib, “Asnd al-matadjir,” 20-21, 110. 
For the date in the lithograph editions, see al-Bu-‘Azzawi, et al., eds., “al-Mi‘yar,” 2:106. 

* Van Koningsveld and Wiegers, “The Islamic Statute,” 53. Although Vidal Castro favors sources giving 
the fatwa’s date as 896, he notes Casiri’s date and quotes from his catalogue. The passage in Vidal Castro 
shows an internal inconsistency in Casiri’s date, which is given as 898/1492. Vidal Castro, “Las obras,” 81 
n.17. 
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the manuscript gives the date of Asnd al-matdjir as 896/1491 and refers to both Casiri’s 
old number for the manuscript (1753) and Derenbourg’s new number (1758).” 

Van Koningsveld and Wiegers’ concerns regarding the day of composition and 
Granada’s continued status as part of dar al-Islam furthermore fail to require that we 
read against the year given in the manuscripts. The discrepancy between al- 
Wansharis1’s specification of Sunday and the Friday correspondence given by 
contemporary date conversion methods is within the margin of error of these 
conversions, depending upon the method of conversion used, the actual sighting of the 
new moon at a given geographical location at a given time, and the time of day, as the 
day began at sundown. Finally, it would not seem that there is any compelling need for 
al-Wansharis! to suggest that these emigrants might travel to Granada in order for the 
fatwa to have been composed prior to that city’s surrender less than four months later. 
Al-Wansharisi clearly felt that the emigrants should be content within the Maghrib, but 
the focus of the question and answer is not where specifically they should be sent, but 
what punishment should accrue to them for continuing to slander dar al-Islam 
publically. The mustafti (questioner), a jurist identified as Ibn Qatiya (discussed below) 
does not even specify where within the Maghrib the emigrants are currently located, 
and there is no discussion on the part of either Ibn Qatiya or al-Wansharis1 of where 
geographically they ought to be headed next. Nor do the emigrants’ statements, as 
recorded by Ibn Qattya, indicate that their hope is to return to Iberia in the abstract; 
they boldly state that if the king of Castile came to the Maghrib they would beg him to 


allow their return, presumably to their own abandoned homes. In the absence of such 





* Escorial ms. 1758 microfilm; this descriptive table of contents is most likely a copy of the relevant page 
in Derenbourg, which I have not consulted directly. 
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an opportunity, there does not appear to be a compelling reason why these emigrants 
should prefer, or that al-Wansharisi should prefer for them, re-crossing the 
Mediterranean to Granada, where they would similarly be settling in a new land - one 
more threatened by war - without possessions or a means to earn a living. 

Unlike Asnd al-matajir, al-Wansharist did not date the Marbella fatwa. Aside from 
the erroneous date of 901/1495 recorded by Sabbagh and those who followed her, only 
Harvey advances a possible date for this text, which he partially translates in Islamic 
Spain: 1250-1500.” Harvey reasons that “the problem concerns a man who stayed on in 
Marbella after its conquest, and therefore is chronologically to be situated in the 1480’s 
or even 1490’s.”° While Harvey thus dates this text based the historical situation 
described in the istifta’, | suggest we can more accurately date the text by also taking 
into account considerations based on the production and circulation of the fatwa. 

Specifically, I argue that the Marbella fatwa must have been written in 
approximately 896/1491, possibly 897/1492. Al-Wansharisi places this fatwa directly 
after Asnd al-matajir in the Mi‘yar, introducing the question as follows: “The 


aforementioned jurist Abi ‘Abd Allah also wrote to me with the following text: ...”" 


This wording strongly suggests that al-Wansharisi’s placement of the Marbella fatwa 

after Asnd al-matadjir reflects the order of their composition. One might imagine that as 
Ibn Qatiya was receiving complex questions regarding the obligation to emigrate, he at 
some point decided to seek confirmation of his opinions by writing to the leading mufti 


of his time, al-Wansharisi. Ibn Qatiya most likely sent the two questions together, or 


perhaps he received and forwarded the Marbella question while al-Wansharisi was still 





* Harvey, Islamic Spain, 56-57. 
* Tbid., 56. 
* Al-Wansharis1, “al-Mi‘yar,” 2:137. 
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drafting his response to the situation of the Andalust emigrants. As noted earlier, Van 
Koningsveld and Wiegers have shown that al-Wansharis1’s responses to these two 
fatwas draw heavily from a previous fatwa by Ibn Rabr (d. 719/1319), of which they have 
published a summary paraphrase.” Al-Wansharisi appears to have distributed material 
from Ibn Rabr’s text between his two answers to Ibn Qatiya’s questions; he most likely 
had both questions in front of him at the same time and was able to weigh carefully the 
distribution of his available arguments and proof-texts between the two responses. He 
may also have completed Asnd al-matdjir, using the bulk of his available material on the 
obligation to emigrate, shortly prior to receiving the Marbella question. He would then 
have answered the latter with some of his remaining material, such that it was not 
redundant with the contents of Asnd al-matdajir and provided another opportunity to 


emphasize the obligation to emigrate from non-Muslim to Muslim territory. 


The Question: Audience, Circulation, and the Ability to Emigrate 

This section reviews and critiques Mu’nis’s core assumptions regarding the 
questions posed to al-Wansharisi. The historian writes as though al-Wansharisi were 
addressing both of his responses to Iberian Muslims who wished to know if they were 
obligated to emigrate despite being incapable and undesirous of doing so. Mu’nis 
continually refers to the numerous obstacles to emigration facing Mudéjars, the fact 
that most of them were weak (presumably meaning that they lacking the physical or 
financial means to emigrate, or the political influence to obtain a permit where 


necessary), that they were attached to their homelands, and that al-Wansharisi’s fatwa 





* Van Koningsveld and Wiegers, "The Islamic Statute," 22-38 (summary), 52 (relationship with al- 
Wansharist's fatwas). 
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(meaning both Asna al-matajir and the Marbella fatwa as a combined treatise) had a 
disastrous effect on this population by (unjustly) commanding them to emigrate. The 
actual question that al-Wansharisi is responding to in Asnd al-matajir makes only two 
brief cameos in Mu’nis study: on the first page, where he notes that at the time of 
writing only a part of the question had previously been published, despite the fact that 
the answer is more important; and again near the end of the article, as the historian is 
enumerating the difficulties facing potential emigrants. Here Mu’nis mentions that 
Mudéjar emigrants risked not finding work in the Maghrib, “as we see from the 
complaint of some of them, in the question to which al-Wansharisi is responding.” 
This is Mu’nis’s only reference to the actual content of the question, and even here it is 
far from explicit that the question involves Mudéjars who had already emigrated. The 
impression is maintained throughout that al-Wansharist has been asked a question by 
the Mudéjars themselves, and all but the most discriminating reader would assume that 
these Mudéjars were still located in Iberia. 

In reality, in both Asnd al-matajir and the Marbella fatwa, al-Wansharisi answers 
questions posed to him by Abu ‘Abd Allah b. Qatiya, a fellow mufti whom scholars have 
been unable to identify in the biographical sources, but who makes clear in the 
question that he is located in the Maghrib. In the first istifta’ (question), Ibn Qatiya asks 
what should be done about a group of Andalusis who have already emigrated from 
Iberia to the Maghrib and who have been slandering dar al-Islam in public. Although 
this mufti asks al-Wansharis! to clarify the stipulations of the obligation to emigrate, 


this part of the question remains clearly linked to the case of these particular 


“Ibid., 17. 
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emigrants - Ibn Qatiya seems particularly interested in receiving confirmation that this 
group should not have expected an easy life upon arrival in the Maghrib, as material 
comfort is not a condition of the obligation to emigrate. 

As the mustafti, Ibn Qatiya is again the most immediate audience for the 
Marbella fatwa, although in this case the question at least directly relates to events 
occurring in Spain. Ibn Qatiya asks if a man from Marbella might remain in dar al-harb 
in order to assist other Muslims who are less adept at negotiating their affairs with the 
Christian authorities. Specifically, Ibn Qatiya asks if this man, and those he is with (the 
Muslim population of the town), might be granted a dispensation to remain in Marbella 
despite the fact that they have received permission to emigrate and most of them are capable of 
doing so at anytime they wish.” Thus, not only are Asnd al-matajir and the Marbella fatwa 
not directly addressed to Mudéjars, but al-Wansharisi was also asked in both questions 
to discuss the status of Mudéjars who had already emigrated or who were described as 
quite capable of doing so. This distinction is of vital importance, as both the function 
and content of fatwds are dependent to a large extent on the audience to which they are 
addressed. 

In tracing the persistence of Mu’nis’s assumptions regarding al-Wansharis1’s 
audience, scholars’ approaches to two sets of questions may be explored: 1) Were these 
fatwas addressed to, and meant to circulate among, Iberian Muslims? Did they in fact 
circulate in the Christian kingdoms? If so, what impact did they have on Muslims’ 
decisions to emigrate? 2) What exceptions to the obligation to emigrate does al- 


Wansharisi allow, and how much of his treatise does he devote to discussing them? 


*’ Tbid., 56; Appendix B, 384. 
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Audience and Circulation 

As for this first set of issues, many later scholars have continued to treat al- 
Wansharis1’s fatwas as though they were addressed to lay Mudéjars, and as though we 
know that they were meant to and did in fact circulate in Iberia, where they influenced 
Mudéjar actions. Historian Louis Cardaillac, citing Mu’nis, wrote in his 1977 Morisques et 
Chretiens: Un affrontement polemique (1492-1640) that al-Wansharisi had responded to some 
Granadan Muslims who had asked him about the obligation to emigrate to Islamic 
territory.” Cardaillac states that although al-Wansharisi advised them that remaining 
in non-Muslim territory was a grave sin, and informed them of their religious 
obligation to emigrate, this text was of limited impact. This is because most Moriscos - 
Cardaillac assimilates Mudéjars and Moriscos here - chose dissimulation over 
emigration. Cardaillac’s speculation regarding this text’s impact on the choices made 
by all ‘Moriscos’ reveals his assumption that the fatwa circulated widely in Iberia. 

Sabbagh, in her 1983 article, similarly states that in Asnd al-matajir, al- 
Wansharist “responds to some Muslims who had emigrated from al-Andalus,” and that 
in the Marbella fatwa, he “responds to a Muslim who wanted to stay in conquered 
Spain.” These statements, coupled with her suggestion that al-Wahrani’s 1504 fatwa 
was meant to be a supplement to Asnd al-matdjir, further imply that al-Wansharisi’s 
fatwa was meant to circulate among an Iberian Muslim audience.” Sabbagh argues that 


al-Wahrant’s fatwa, which does appear to address directly Granadan Moriscos, was 


** Cardaillac, Morisques et Chretiens, 80. The former territory of the Nasrid Kingdom of Granada was 
conquered piece by piece prior to the final conquest of the city of Granada in 1492. The Andalusis 
referred to in Ibn Qattya’s question can reasonably be assumed to have hailed from some part of the 
kingdom of Granada’s former extent, but not from the city itself, which had yet to be conquered when 
they arrived in the Maghrib. 

© sabbagh, “La religion,” 46. 

” Thid., 52-53. 
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meant to concern only those described as too weak to emigrate al-Wansharis1’s fatwa; 
thus presumably al-Wahrani’s audience were those left behind after those readers of 
Asn@ al-matajir who could emigrate had left town. 

In a 1984 article introducing and translating the fatwa of al-Mazari which al- 
Wansharisi includes in Asnd al-matdjir, Abdel-Majid Turki cites approvingly Mu’nis’s 
conclusion that, in contrast to al-Mazari’s generosity, al-Wansharisi’s fatwa was nothing 
but grievous and fateful for those Moriscos the jurist had condemned.” Ina pair of 
articles in 1985 and 1988, Felipe Maillo Salgado also repeats most of Mu’nis’s harshest 
criticisms of al-Wansharis1, including the charge that this jurist’s fatwas, among others, 
contributed to the downfall of Spanish Islam.” Maillo Salgado takes Mu’nis’s argument 
one step further in this regard, arguing that “it was not Christian intolerance which did 
away with the Spanish Muslims in the Middle Ages, [this] was merely the final 
deathblow of a process in which the Muslims themselves did everything possible for it 
to end this way.”” Despite his sweeping claims that Muslims and Christians must share 
responsibility for the end of Spanish Islam, however, Maillo Salgado is also one of few 
authors to recognize that a primary function of Asnd al-matajir was to determine the 
guilt and appropriate punishment for actions occurring within the Maghrib.” For this 


reason, he focuses most of this attention on the Marbella fatwa, which he translates into 





” Abdel-Majid Turki, “Consultation Juridique d'al-Imam al-Mazari sur le Cas des Musulmans Vivant en 
Sicile sous l'Autorité des Normands,” Mélanges de l'Université Saint-Joseph 50 (1984): 696 n. 22. 

” Maillo Salgado, “Consideraciones,” 181-191, esp. 184-5; idem., “Del Islam residual,”, 129-40, esp. 137. 
® Maillo Salgado, “Consideraciones,” 185; see also “Del Islam residual,” 137. 

™ Maillo Salgado, Del Islam residual,” 135-6. 
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Spanish in full.” He takes this text to be representative of the legal opinions Spanish 
Muslims would have been exposed to during the Mudéjar period. 

Like Maillo Salgado, Harvey pays considerable attention to the Marbella fatwa, 
and offers a partial English translation of the text in Islamic Spain (1990).”° Nonetheless, 
he writes that this text concerns “‘a case that arose in al-Wansharisi's day, a case that 
must have been brought to him direct.” By “direct,” Harvey must mean that the man 
from Marbella asked al-Wansharis! this question, rather than Ibn Qatiya, and that al- 
Wansharis! would be responding directly to the original mustafti.” 

Characterizations of these two fatwas in the 1990’s remained somewhat 
misleading without, however, making any unsubstantiated claims regarding al- 
Wansharis1’s audience. The only exceptions to this are Vidal Castro’s article on al- 
Wansharisi’s works (1992) and Lagardére’s brief entry in his Histoire et Société en Occident 
Musulman; both authors succinctly describe Asnd al-matdjir as responding to a question 
posed by Ibn Qatiya regarding the unsatisfied Andalusi emigrants.” In contrast, Khaled 
Abou El Fadl’s masterful survey of opinions on the obligation to emigrate across legal 
schools and over time (1994), in which he devotes several pages to al-Wansharisi’'s 
fatwas, glosses over the circumstances under which the two questions reached this 


jurist.” Abou El Fadl writes that the Asnd al-matajir question “deals with Mudejars...” 


’ ’ 


that “the questioner asks .. .” and “al-Wansharisi rejects ...” without specifying who is 





® Maillo Salgado, “Consideraciones,” 186-91 (translation). “Consideraciones” deals primary with the 
Marbella fatwa, while “Del Islam residual” discusses both of al-Wansharist’s fatwas on the obligation to 
emigrate. “Del Islam residual” repeats much of the author’s previous article. 

7° Harvey, Islamic Spain, 56-58. 

7” Thid., 56. 

8 Vidal Castro, “Las obras,” 80; Lagardére, Histoire et Société, 48. 

” Khaled Abou El Fadl, “Islamic Law and Muslim Minorities: The Juristic Discourse on Muslim Minorities 
from the Second/Eighth to the Eleventh/Seventeenth Centuries,” Islamic Law and Society 1, no. 2 (1994): 
154-56. 
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addressing whom.” Similarly, “the question ...mentions ...” the case of the man from 
Marbella and “Al-Wansharisi responds unequivocally ...” again, to an unspecified 
addressee who the uninitiated reader might reasonably assume is the man from 
Marbella himself.** Van Koningsveld and Wiegers employ similar language: “In the 
second fatwa al-Wansharisi answered the question of a man from Marbella...” and, in 
relation to Asnd al-matdjir, “The fatwa deals with some Andalusian Muslims who had 
emigrated to Morocco but regretted having left Spain and wanted to return.” While 
correct, these simplified characterizations not only give the impression that these 
questions were posed directly to al-Wansharisi by the Andalusis, and were therefore 
more likely to have circulated in Iberia, but also underemphasize the importance of the 
mustafti’s identity and the mufti’s audience for our interpretation of fatwas. 
Misunderstandings and drastically inaccurate characterizations of the questions 
posed to al-Wansharisi have persisted. In a 2000 article devoted to two other fifteenth- 
century fatwas on the obligation to emigrate, Kathryn Miller claims that in Asnd al- 
matajir, “Al-Wansharis1, in fact, was asked by recent emigrants to the Maghrib whether 
they might be permitted to return to Christian Spain.”®” Imagining that these 
emigrants had presented such a case to the jurist, Miller further speculates, somewhat 
ironically, that al-WansharisI may have selectively edited the question to weaken the 
emigrants’ case and to further his own judgmental purposes.” Although Miller’s 


footnote refers to the Mi‘yar directly here, suggesting that she misread the Arabic text 





°° Thid., 154. 

5! Thid., 155. 

* Van Koningsveld and Wiegers, “Islamic Statute,” 53. 

*® Kathryn Miller, "Muslim Minorities and the Obligation to Emigrate to Islamic Territory: Two Fatwas 
from Fifteenth Century Granada," Islamic Law and Society 7, no. 2 (2000): 264. 

* Thid., 264. 
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herself, her failure to grasp the role played by Ibn Qatiya may well have been 
reinforced by the characterizations of this question by previous scholars.” 

Miller’s description of the Marbella fatwa is more puzzling: “Al-Wansharist was 
asked by a recent emigrant - a fagih (jurist) who specialized in both Islamic and 
Christian law - whether it was permissible to return to dar al-Harb with the express aim 
of helping the Mudejars protect themselves against illegal confiscation of their 
property.”*° Although she again refers only to the text of the question in the Mi’yar, 
none of the details Miller provides here is substantiated by that text, nor are many of 
them suggested by any other author’s summary that I have seen.*”’ Undaunted by the 
fact that that the man from Marbella was not an emigrant, did not ask al-Wansharist 
anything, was not a jurist, was already in Christian territory, and wished to assist 
Mudéjars with unspecified matters, Miller repeats this description for good measure 
later in the same article.® 

Against the trends outlined here, I argue that it is essential to understand that 
the primary audiences for al-Wansharisi’s fatwds are Ibn Qatiya and other North African 
jurists, that these fatwas did not necessarily circulate in Iberia, and that even if they 
did, it would be anachronistic to attribute significant levels of Mudéjar emigration to 
al-Wansharisi’s rulings. First, we can reasonably assume only two immediate audiences 


for Asnd al-matajir and the Marbella fatwa: Ibn Qatiya as the mustafti, and the wider 





® Tbid., 264, n. 23. On the following page of this article (265), Miller also appears to quote from Asnd al- 
matajir, translating a statement of the jurist Ibn al-‘Arabi. The text that she places between quotation 
marks, and that she footnotes as coming from the Mi‘yar, is in fact Abou El Fad|’s loose paraphrase of Ibn 
al-“Arabt’s statement, taken from his article on the obligation to emigrate (“Muslim Minorities,” 169). 

*° Miller, “Obligation to Emigrate,” 264-65. 

*” Tt was Ibn Qatiya who asked this question of al-Wansharisi, and the question mentions nothing of this 
man’s particular occupation or skills other than a facility for negotiation with the Christians on behalf of 
the Mudéjars; we also hear nothing of the specific issues concerning which he is negotiating (al-Mi‘yar, 
2:137; Appendix B, 383-84). 

8 Miller, “Obligation to Emigrate,” 275 n. 58. 
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Maliki community of legal professionals who would have consulted the Mi‘yar once it 
was completed and began to circulate. In addition, al-Wansharis! most likely circulated 
a written version of his views on the obligation to emigrate among his peers in Fez, 
where the obligation was a matter of contemporary concern; this point will be taken up 
in more detail in chapter two. 

We do not know what Ibn Qatiya did with al-Wansharist’s responses. He may 
have solicited more than one jurist’s opinions on these questions, which he then 
weighed against each other; or he may have had ideas of his own which did not accord 
entirely with al-Wansharis1's positions. If this mufti did agree completely with al- 
Wansharis! - which seems likely, given that the tone of his questions suggests that he 
seeks robust support for views he already holds - he nonetheless may have written 
distinct fatwas to return to his own mustaftis. We do not have Ibn Qatiya’s fatwds, nor do 
we know the identity of his own mustaftis, nor do we know where in the Maghrib he 
lived. 

We can rule out, however, the unhappy Andalusis of Asnd al-matajir as potential 
original mustaftis. Even a cursory reading of the istifta’ reveals that for the group that 
wishes to return to Iberia, the only person whose permission they would consider 
seeking is the King of Castile himself. The disgruntled Andalusis are described as 
“looking for any kind of scheme by which they may return to the land of unbelief, 
thereby reverting, by any means possible, to living under infidel rule.”” They 
presumably quit asking muftis for advice after arriving in the Maghrib and commencing 


their “cursing and defaming [of] that which had prompted their emigration,” i.e., muftis 


*° Al-Wansharisi, al-Mi‘yar, 120; Appendix A, 342. 


45 


and their obligation to emigrate.” These emigrants did not pose this question to Ibn 
Qatiya, and they certainly did not pose it directly to al-Wansharisi. 

Given that Ibn Qattya is centrally concerned with the crimes and punishment of 
the disgruntled Andalusi emigrants, and that al-Wansharisi sanctions their corporal 
punishment or imprisonment, the original mustafti here is more likely to have been a 
judge or other representative of the coercive powers of the state.” Maghribi and 
Andalusi judges were often required to consult muftis on points of law.” Or it may be 
that Ibn Qatiya was outraged at the behavior of these emigrants and wished to gather 
support for his views prior to requesting that a formal case be pressed against them 
himself. Again, the istifta’ for Asnd al-matajir, as we have it, is concerned entirely with 
describing the blameworthy actions of these people - including slandering dar al-Islam, 
preferring infidels and infidel rule, cursing muftis and the laws of Islam, failing to have 
emigrated for the correct reasons, failing to believe that emigration should have been 
obligatory for them, and causing fitna, which I take to mean here the spread of all these 
dangerous ideas. That scholars have been able to read this as a question posed by 
either would-be emigrants or repentant ones, despite all evidence to the contrary (why 
would they describe themselves in this way?) is a testament to the strength and 


persistence of a complex of overwhelmingly negative assumptions regarding al- 





°° Al-Wansharisi, al-Mi‘yar, 2:120; Appendix A, 342. 

*! Al-Wansharis!, al-Mi‘yar, 2:120 (question regarding punishment), 2:132 (answer addressing corporal 
punishment and imprisonment); Appendix A, 342-43, 371-72. This would also help to explain why al- 
Wansharisi uses so many formal terms of praise in addressing Ibn Qatiya, despite the fact that this jurist 
was not significant enough to be found in any of the biographical dictionaries (although his name as 
appears in these fatwas may be corrupted); al-Wansharisi may be expressing respect for the former’s 
office as a mushawar (advisor) to the court. This position could also explain why Ibn Qatiya does not have 
a literary output himself, at least that we are aware of; his fatwas would have been seen primarily by the 
judge of the court he advised, rather than circulating among a community of jurists. 

*” Based on his survey of the contents of the Mi‘yar, Powers even suggests that most of the fatwas 
contained therein were issued at the request of judges. Powers, Law, 20. 
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Wansharisi and his response, if not the Islamic legal tradition as a whole. The scholarly 
literature often leaves us with an image of this jurist raining condemnation down on 
impoverished Mudéjars who had approached him with sincere questions about how 
best to survive as beleaguered but pious Muslims. These misunderstandings are also 
indicative of scholars’ overwhelming focus on the social, economic, and religious 
history of Iberian Muslims, rather than on the development of Islamic legal thought. 

In the case of the Marbella fatwa, it is more plausible that the original mustafti 
might have been this man from Marbella himself. The man may have sent a letter to 
Ibn Qattya asking if he might be granted a dispensation from the obligation to emigrate, 
in order to remain and serve as spokesman for other non-emigrating Mudéjars. The 
first portion of this istifta’ is careful to present the man’s current status as legitimate - 
he has up until now remained in dar al-harb in search of a brother who had gone 
missing in battle, presumably quite aware that ransoming a captive is one of the few 
permitted reasons for remaining in enemy territory.” We might assume that this 
material resembles the man’s own istifta’, while the second portion of the question put 
to al-Wansharisi, which stresses the Marbellans’ ability to emigrate and the impurity of 
mixing with Christians, more likely communicates Ibn Qatiya’s opinion and his request 
for authoritative confirmation of his views. We may speculate that Ibn Qatiya was quite 
satisfied with al-Wansharis1’s response, but here again we do not know what the fatwa 


looked like that the former jurist might then have drafted to be sent back to the man 





* Ibn Rushd, for example, writes that “It is not permissible for any Muslim to enter the land of 
polytheism for trade or any other reason, except to ransom a Muslim.” Abt al-Walid Muhammad b. 
Ahmad Ibn Rushd (the grandfather, d.520/1126), al-Mugaddimat al-mumahhidat li-bayan ma iqtadathu 
rusim al-Mudawwana min al-ahkam al-shar‘iyat wa’l-tahsilat al-muhkamat li-ummahat masa’iliha al-mushkilat, 
ed. Sa‘_id Ahmad A‘rab (Beirut: Dar al-Gharb al-Islami, 1988), 2:153. 
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from Marbella; nor do we know whether this man kept any answer he successfully 
received to himself or if it was copied and circulated. 

We cannot assume that al-Wansharis1’s responses to Ibn Qatiya as recorded in 
the Mi‘yar were necessarily supplied directly to Ibn Qatiya’s mustaftis. Masud, Messick, 
and Powers have noted that the professional standards of ifta’ call for muftis to present 
clear and concise answers to lay mustaftis, generally free of detailed rationales.” When 
writing to fellow muftis, however, jurists were to support their arguments with 
reference to the proof-texts on which these arguments were based and the modes of 
legal reasoning through which they were derived.” Al-Wansharis'’s fatwdas on the 
obligation to emigrate, especially Asnd al-matdjir, are extremely long and detailed, and 
contain numerous references to legal opinions and methods of reasoning which would 
have been considered inappropriate for a lay audience. 

What we have here is mufti-mufti communication. This is in fact at least triply 
so: as Van Koningsveld and Wiegers have shown, in both the Marbella fatwa and in Asna 
al-matajir, al-Wansharisi draws heavily upon a response Ibn Rabr had issued to a law 
student who had requested a detailed argument engaging another mufti’s ruling;” al- 
Wansharis! then adds to this material in crafting his response to Ibn Qatiya; and in 
doing so, he also has in mind the wider professional audience of the Mi‘yar. The latter 
may well have been the audience al-WansharisiI was most concerned with addressing; 


he was at the time compiling the Mi‘yar, and this pair of questions from Ibn Qatiya must 


** Masud, et al., “Muftis,” 24-25. 

* Ibid., 24-25. Skovgaard-Petersen (Defining Islam, 3-4) also writes that in contrast to the simple answers 
given to lay Muslims, those fatwas selected for preservation in collections, which were to be studied in 
madrasas or used as references for jurists, were generally “longer and better argued, systematically 
arranged and didactically departing from general rulings of the madhhab.” 

*° Van Koningsveld and Wiegers, “The Islamic Statute,” 23 (description of the question posed to Ibn 
Rabi‘). 
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have been a convenient way for him to organize and present a large amount of material 
on both the general obligation to emigrate, and on a possible exception to the general 
obligation. Both issues were furthermore matters of current concern among the 
jurist’s immediate peers in Fez, as will be demonstrated in the next chapter. 

If Ibn Qattya’s mustafti for the Asnd al-matajir question was indeed a judge, he 
may well have passed on al-Wansharis1’s ruling intact. It is also plausible that Ibn 
Qatiya sent al-Wansharisi’s fatwd to the man from Marbella; this text is much shorter 
(although still quite long for a fatwa to a lay Muslim), is based largely on rational 
arguments rather than legal precedents, includes few technical terms, and relates 
primarily to the basic obligations of Islam with which any Muslim should have been 
familiar. Alternatively, Ibn Qatiya may have written his own fatwas for his mustaftis, in 
which he merely referred to the supporting fatwdas he had obtained from al-Wansharisi; 
or he may have edited the latter’s fatwdas and passed on much more succinct versions to 
his questioners. What is important to recognize is that we do not know, and have 
ample reason to question, whether al-Wansharis1’s fatwds were ever seen by those so 
inistently but erroneously assumed to be his mustaftis: the disgruntled Andalusi 
emigrants and the man from Marbella. 

We likewise cannot assume that al-Wansharist’s fatwas circulated within 
Mudéjar communities. Although one individual manuscript of Asnd al-matdjir is held by 
the Escorial monastery library in Spain, the manuscript is undated, written in Maghribi 
rather than Andalusi script, and bears no copyist’s name. No other dates or names of 


copyists in the volume as a whole (Asnd al-matdjir is bound together with several other 


texts in a manuscript volume) aid in determining the provenance of the text. There is 
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really no compelling reason to believe this copy of Asnd al-matajir was copied or 
circulated in al-Andalus; many of the manuscripts in the Escorial were acquired quite 
famously by the Spanish Crown directly from Morocco.” If this particular manuscript 
is ‘native’ to Spain, no scholar has demonstrated this. The same may be said of the one 


copy of the Mi‘yar that Vidal Castro notes is held by the Biblioteca Nacional in Madrid 


— 


which contains al-Wansharisi’s chapter on jihad: it is undated and written in Maghribt 
script.” No individually-circulating copy of the Marbella fatwa has been noted in the 
literature, nor have I come across one in any manuscript libraries or even in other 
North African fatwa collections aside from the Mi‘yar.” Finally, neither these fatwas nor 
the Mi‘yar are included in Harvey’s or Wieger’s lists of materials known to have 


survived and circulated in Spain in the Morisco period - which had begun, at least in 


Castile, prior to al-Wansharisi’s death and the final completion of the Mi‘yar.'” 


Ina telling passage, Harvey compares al-Wansharisi fatwas to a document 


addressing emigration that we do know to have been in Mudéjar and then Morisco 


*’ For example, roughly 4,000 Arabic manuscripts were seized from a ship carrying the Sa‘di Sultan 
Mawlay Zaydan’s (r. 1603-1627) private library, and sent to El Escorial. Mercedes Garcfa-Arenal and 
Gerard Wiegers, A Man of Three Worlds: Samual Pallache, a Moroccan Jew in Catholic and Protestant Europe, 
trans. Martin Beagles (Baltimore: The Johns Hopkins University Press, 1999), 79-80. 

*8 Vidal Castro, “Fuentes,” 336-37. Vidal Castro lists a number of partial copies of the Mi‘yar; only ms. 
4883 contains the first and second parts of the work (which should correspond to the first four volumes 
of the modern edition). 

* Libraries consulted include El Escorial, the National Libraires of Spain, Algeria, Tunisia, Egypt, and 
Morocco, and the following additional Moroccan libraries: The Hasaniya (Royal) Library, Rabat; the ‘Allal 
al-Fasi Institute, Rabat; the Sbihi Library, Salé; the Qarawiyin Library, Fez; the Ibn Suda Library, Fez; the 
Library of the Great Mosque of Meknes; the General Library and Archives, Tetouan; the Dawudiya 
Library, Tetouan; the King “Abd al-°Aziz Al Sa‘tid Foundation (Mu’assasat al-Malik ‘Abd al-‘Aziz Al Sa‘tid), 
Casablanca; the Ibn Yusuf Library, Marrakesh; and the printed catalogues only for a number of smaller 
libraries. 

© Harvey, Muslims in Spain, 142-203, esp. 154-56 (figh); Wiegers, Islamic Literature, 223-29. Forced 
conversions to Christianity began in Castile in 1500-1502; as noted above, Powers estimates that al- 
Wansharisi continued to modify his compilation until his death in 914/1508. Iam unaware of any studies 
which determine when and where the Mi‘yar first circulated. 
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hands.’ Harvey introduces his partial translation of the text by describing this as “an 
excellent example of how the sort of teachings set out so forcefully by al-Wansharisi 
reached Mudejars,” and stating again that the document is “best considered at this 
point in connection with al-Wansharisi’s teachings.”"” The text is excerpted from a 
circular issued by Yisuf III of Granada (r. 1408?-1417) and sent to all Mudéjars, 
encouraging them to emigrate to Granada in order to participate in the jihad against 
Christians. The Nasrid ruler refers to the Qur’anic injunctions to emigrate and to a 
hadith encouraging jihad and martyrdom. 

Harvey acknowledges in this passage that we cannot claim that al-Wansharisi’s 
fatwas themselves circulated in Iberia, but demonstrates a strong desire to connect al- 
Wansharist to earlier rulings on emigration nonetheless. There appears to be a fine line 
in the literature between, on the one hand, using al-Wansharisi's later, highly 
developed opinions as a lens through which to understand of the logic of earlier 
opinions and the religio-legal dimension of Mudéjar emigration, and on the other hand, 
claiming that al-Wansharisi’s opinions played a direct role in Mudéjar decisions 
regarding emigration. Although the scholars surveyed above show a marked shift 
away from the views of Mu’nis, and Turki and Maillo Salgado after him, who explicitly 
blame al-Wansharis! for rendering Spanish Muslim communities unviable, it is 
nonetheless important to note that neither Asna al-matajir nor the Marbella fatwa, even 
if they had circulated in Spain, would necessarily have had much effect on emigration. 

Al-Wansharist’s rulings likely would have had little formative impact in Iberia 


for two primary reasons: the obligation to emigrate was already well known among 





‘* This text was discovered, along with a valuable collection of Morisco texts, walled up in a house in 
Aragon. See Harvey, Muslims in Spain, 143. 
1 Harvey, Islamic Spain, 59. 
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Mudéjar communities, and, by his own count, al-Wansharist was writing four hundred 
years after the start of the Mudéjar period; Iberian Muslims had been making their 
decisions regarding emigration without his help for centuries.” The Nasrid circular 
just cited shows that the obligation to emigrate was proclaimed across Mudéjar lands 
by the Granadan king in the early fifteenth century. In both of the questions posed to 
al-Wansharisi, the Andalusis involved also have already decided to emigrate; in Asnd al- 
matajir, they were so convinced of their obligation that they had given up all of their 
property and possessions in order to leave Castile. These emigrants also refer explicitly 
to the legal obligation of hijra in their mocking statements reported by Ibn Qatiya. In 
the Marbella fatwa, the man appears to have presented his case to Ibn Qatiya carefully, 
so as not to appear as if he has already violated the obligation to emigrate. That the 
question refers to this man’s request for a rukhsa (dispensation) to stay and assist other 
Mudéjars further indicates his awareness that he would be obligated to emigrate under 
most circumstances, and that his situation may or may not constitute a justified 
exception to the general rule. It is also clear from this man’s situation that the whole 
town was well aware of the obligation to emigrate - all of their more capable leaders 
had already emigrated, leaving this man in his new position of importance. Al- 
Wansharis! is addressing questions related to Muslims who had already accepted the 
obligation to emigrate, even if the Andalusis of Asnd al-matajir subsequently changed 


their minds. 


* Tn Asnd al-matdjir (2:125, Appendix A, 404), al-Wansharisi states that the phenomenon of Muslims 
living under non-Muslim rule began in the fifth century AH (eleventh century C.E.) with the fall of Sicily 
and parts of al-Andalus (Toledo fell in 1085). In a text which al-Wansharist places immediately after Asna 
al-matajir and the Marbella fatwa in the Mi‘yar, Ibn ‘Asim (d. ca. 857/1453) also states that tadajjun, living 
as Mudéjars, had begun four hundred years previously, or in the fifth/eleventh century (2:151). Fora 
discussion of the term Mudéjar and jurists’ selection of this date as the beginning of Mudéjar Islam, see 
Wiegers, Islamic Literature, 2-6. 
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Islamic legal responses to Muslims living under Christian rule in Spain began 
even before the Mudéjar period and can be expected to have continued throughout. As 
Van Koningsveld and Wiegers suggest, an opinion included in Asnd al-matdjir itself 
regarding the legal status of Muslims who remained in Barcelona following its conquest 
in 185/801 is likely a product of the first juristic deliberations on this issue as regards 
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Spain.” Abou El Fadl’s survey of opinions on the obligation to emigrate notes 


numerous other Maliki opinions encouraging emigration prior to al-Wansharisi’s two 
fatwas, which Abou El Fad] considers representative of the school’s ‘developed’ position, 
reached only after centuries of prior Maliki thought and rulings on the issue.” 
Buzineb, Maribel Fierro, Van Koningsveld and Wiegers, and Miller likewise survey a 
range of Maliki opinions on the obligation to emigrate, issued throughout the Mudéjar 
period and beyond." It is often contended in the literature that al-Wansharis1’s fatwas 
were stricter than previous rulings, but if so - and the extent to which this is true is 
debatable - and if one or both of these fatwas actually circulated in the Iberian 
Christian kingdoms, it would have been only this degree of strictness which set al- 
Wansharis1'’s opinions apart and which would have to account for any special impact of 
his writings on Iberian Muslims’ decisions. Al-Wansharis1’s fatwas certainly could not 


have been the Mudéjars’ first or only sources of information regarding the obligation to 


emigrate. 


‘van Koningsveld and Wiegers, “The Islamic Statute,” 49; al-Wansharist, al-Mi‘ydr, 2:129-30, Appendix 
A, 365-66. See also Jean-Pierre Molénat, “Le problem de la permanence des musulmans dans les 
territories conquis par les chrétiens, du point de vue de la loi islamique,” Arabica 48, no. 3 (2001): 396-97. 
105 Abou El Fadl, “Muslim Minorities,” 153-57. 

‘°° Buzineb, “Respuestas,” 54-60; Maribel Fierro, “La Emigracion en el Islam: Conceptos Antiguos, Nuevas 
Problemas,” Awraq 12 (1991): 11-41; Van Koningsveld and Wiegers, “The Islamic Statute,” 49-52; Miller, 
Guardians of Islam: Religious Authority and Muslim Communities in Late Medieval Spain (New York: Columbia 
University Press, 1998), ch. 2: “On the Border of Infidelity,” 20-43. 
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Nor would these fatwds necessarily have been Mudéjars’ most relevant sources 
of information on the obligation to emigrate. Judging by the questions, the texts could 
be assumed to deal with specific, unusual situations (a community leader, emigrants 
already in the Maghrib) rather than the circumstances of the average Mudéjar. Or one 
might even imagine a potential reader of Asnd al-matajir making up his mind to stay in 
Iberia by the end of the question’s unflattering description of emigrant life in the 
Maghrib, including potential conflicts with legal authorities and local Muslim culture. 
Not only should we assume that Muslim jurists and their audiences find the istifta’ 
portion far more significant than most modern scholars, but the details provided in 
these two questions appear to have been particularly important. Although we know 
that muftis often edited the texts of the questions they received in order to focus on 
legally relevant facts and generalizable cases, in Asnd al-matajir Ibn Qatiya chose to 
write, and al-Wansharisi chose to reproduce and preserve, an istifta’ longer than a great 
many of the combined question-and-answer texts preserved in the Mi‘yar."”’ The 
specifics of the question provide the parameters for the response and are thus of 
utmost importance for evaluating that response.” 

Not only was al-Wansharist unlikely to have been a prime resource for Mudéjars 
contemplating emigration, but religio-legal considerations were also not the only 
factors encouraging or discouraging Muslim emigration within and from Spain. The 
Mudéjar period witnessed large-scale population transfers as Muslims departed from 


conquered areas and resettled in still-Muslim territories, and as Christians relocated 





*°? See for example Wael Hallagq, “From Fatwas to Furi.” 
*°8 See below, pp. 60-61. 
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from previously-held areas to settle in newly-conquered territories.” The fate of a 
conquered region’s Muslim inhabitants varied greatly depending on historical, 
demographic, and geographic factors, among others, and on the difficulty of the 
conquest: often the inhabitants of a conquered city would be given the option of 
leaving or of accepting a Mudéjar status which guaranteed to them their safety and a 
number of religious freedoms (as in Toledo); or the local population might be given a 
grace period, often of one year, to leave or to relocate in a particular neighborhood (as 
in Saragossa); or the population might be expelled (as in Seville and Cordoba); or the 
men might be killed and women and children imprisoned, particularly if the town was 
taken by force rather than surrender (as in Almer‘fa); and even after leaving, many 
Muslims might return if the town was re-conquered (as in Ubeda) or if the new rulers 
re-admitted the former population (as in Seville)."° Even where Muslim populations 
were permitted to remain, the terms of their surrender treaties were often broken and 
their rights curtailed within a year or two of the conquest. The uncertain historical 
track record of these treaties - as highlighted in the Marbella fatwa - would certainly 
have begun to have an impact on the choices made by Muslims whose towns were 
threatened or conquered. 

In an article analyzing the biographies of Andalusi scholars contained in Ibn al- 
Abbar’s Takmila, which covers the sixth/twelfth through mid-seventh/thirteenth 


centuries, Manuela Marin notes a range of choices made by individual scholars as their 


” For an overview of emigrations in Iberia from the Muslim conquest through the Morisco period and 
beyond, see Garcia-Arenal, La Diaspora des Andalousiens. 

"© All but the last example are all taken from Manuela Marin, “Des migrations forcées: Les ‘Ulema d’Al- 
Andalus face a la conquéte chrétienne,” in L’Occident musulman et l’Occident chrétien au Moyen Age, ed. 
Mohammed Hammam, 43-59 (Rabat: Faculté des Lettres, 1995). For the mid-thirteenth century through 
the 1500, see Harvey, Islamic Spain, and Rachel Arié, L’Espagne Musulmane au Temps des Nasrides (1232-1492) 
(Paris: Editions E. de Boccard, 1973). 
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towns were conquered by Christian armies.’ In this earlier period of the ‘Reconquest,’ 
a number of scholars chose to remain under Christian rule as Mudéjars, especially 
where the surrender treaties were relatively favorable, while other scholars chose to 
emigrate, often from city to city as the conquest progressed. On the one hand, some 
jurists rose to positions of greater importance within their communities as religious 
leaders replaced the Muslim communities’ defeated political and military leaders as 
sources of cohesion and authority.” On the other hand, the circumstances often 
meant that religious leaders were compelled to migrate in order to continue their 
professional activities, as restrictions on Mudéjar religious practices drastically reduced 
the numbers of judges, imams, khatibs, mu’adhdhins, and the like who could find work.'” 
Thus even many jurists would have had compelling personal and professional reasons 
to emigrate, quite apart from - although perhaps supporting - their convictions 
regarding the legal obligation to do so. Where emigration was voluntary, scholars and 
others chose to relocate for a variety of economic, political, social, and religious 
reasons; Marin notes that the ‘theological’ debate concerning emigration began 
relatively late, after a considerable amount of Muslim territory had been lost and the 
affected populations had stayed or emigrated." 

Despite al-Wansharis1’s scorn for the material motivations of Asnd al-matajir’s 
unsatisfied emigrants, it appears that this particular group may actually have 


prioritized religious considerations in choosing to emigrate to the Maghrib. Ibn Qatiya 


™ Marin, “Des migrations,” 43-59. 

"2 Thid., 55. 

"3 Thid., 51-52 

"4 Tbid., 58. This is not to say that Muslims did not emigrate for religious reasons from the beginning of 
the ‘Reconquest.’ Marin cites one biography in which an imam emigrated from Valencia in about 
488/1095 along with his fellow townspeople, all “fleeing with their religion.” Marin, “Des migrations,” 
49, 
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reports that they left behind houses, property, fields, and other types of immovable 
property, which seems to indicate that they had been quite well off, that their property 
had not been seized by their conquerors, and that they had been given the choice to 
remain on their own land and in possession of their homes and property; it was their 
choice to leave all of this, and they say they made this choice because of their 
obligation to emigrate to preserve their religion. Their desire to return and to live 
under non-Muslim rule further indicates that they had most likely already been living 
under Christian rule long enough to judge it preferable to life in the Maghrib. 

Iberian Muslims had thus been weighing a well-known religious obligation to 
emigrate alongside other considerations for centuries when al-Wansharis! wrote Asna 
al-matdajir, and the Marbella fatwa, whose circulation in Spain is undocumented and 
perfectly questionable. While Abou El Fadl argues that the legal discourse supporting 
this obligation become more developed over time, Van Koningsveld and Wiegers’ 
discovery of Ibn Rabt’s fatwa shows that most of the ideas found in al-Wansharisi’s 
fatwas had already developed by the early eighth/fourteenth century, rather than the 
late ninth/fifteenth century. The obligation to emigrate, even if expressed more 
forcefully by al-Wansharisi than by many earlier jurists, would have been old news in 
Iberia on the eve of Granada’s surrender. I will argue in chapter two that al-Wansharist 
most likely was inspired to write with such force and elaboration not necessarily 
because he hoped to circulate his opinions in Iberia and convince Mudéjars to emigrate 
to the Maghrib, but because the possibility of remaining in Christian-occupied territory 


was of recent origin and immediate significance in Morocco itself. 
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The Issue of Ability 

The foregoing section has traced the persistence of Mu’nis’s assumptions 
regarding al-Wansharis1’s mustaftis and the circulation of his fatwas on emigration; this 
section will explore a second set of issues related to al-Wansharis1’s audience as 
envisioned by Mu’nis as well as by later scholars. As shown above, Mu’nis wrote as 
though al-Wansharisi was addressing, both directly as mustaftis and in the sense of 
treating a topic, Mudéjars who were incapable of emigrating. Although later scholars 
have not necessarily made this same set of assumptions, many have approached al- 
Wansharis1’s fatwds as though he wrote them in response to questions regarding the 
general obligation of all Mudéjars, capable or incapable, to emigrate to Muslim 
territory. I argue that al-Wansharisi, as noted above, was asked only about Mudéjars 
who had already emigrated or were described as perfectly capable of doing so; and that 
failing to recognize this has led to exaggerated claims concerning al-Wansharisi’s 
severity and inhumanity. 

In the istifta’ portion of Asnd al-matdjir, Ibn Qatiya poses a large number of 
questions to al-Wansharisi, which may be divided into four categories: moral, civil, 
criminal, and doctrinal. The first two questions relate to the moral and what I will term 
‘civil’ consequences of the offenders’ actions: 


What [consequent] sin, diminished religious standing, and loss of credibility (al-jurha) 
attaches to them in this matter? Have they, through this, committed the very act of 
disobedience [to God] that they were fleeing from, if they persist in this behavior 
without repenting of it and returning to God the Exalted?” 


Here Ibn Qatiya asks if the unhappy emigrants have through their actions sinned in 


ways that affect their standing in both this world and the next; the loss of credibility 


"S Al-Wansharisi, al-Mi‘yar, 2:120; Appendix A, 342. 
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referred to in this passage means that this group would be unfit to serve as legal 
witnesses or to serve in positions of religious leadership, such as leading prayer. It is 
essential to realize that Ibn Qatiya is not asking about Mudéjars who have failed to 
emigrate, or who might be incapable of emigration, or even necessarily Mudéjars who 
might have emigrated but then slipped quietly back to Spain without a public display. 
Rather, Ibn Qattya is asking about the specific group of people he has just described at 
great length, who emigrated to the Maghrib, who complained that they could not find 
any work or support, who then began to mock the land of Islam, its inhabitants and the 
obligation to emigrate, and who have been openly praising infidels and infidel rule and 
conspicuously attempting to return to their preferred land, dar al-harb. 

The next set of Ibn Qatiya’s questions relate to criminal as well as additional 


moral consequences of these emigrants’ actions: 


And what of those among them who, after reaching the land of Islam - may God protect 
us! - return to the land of unbelief? Is it obligatory to punish those among them who 
have been witnessed making these or similar statements? Or rather [should they not 
be punished] until they have been presented with exhortations and warnings 
concerning this matter? And then whoever repents to God the Exalted is left alone, and 
it is hoped that his repentance will be accepted, whereas whoever persists in this is to 
be punished? Or are they to be shunned and each one left with what he has chosen? 
And thus for whomever of them God establishes contentedly in the land of Islam, his 
emigration is [considered to have been performed] with valid intention and God the 
Exalted will owe him his due reward? But whoever of them chooses to return to the 
land of unbelief and to infidel rule takes upon himself the anger of God? And whoever 
among them maligns the land of Islam explicitly or implicitly is to be left to his own 
devices?’ 


In this section, Ibn Qatiya asks the questions which would have the most concrete 
implications for the emigrants; he is attempting to determine to what extent this group 
has committed criminally prosecutable offenses and to what extent they have merely 
sinned, in which case they would be answerable to God but would not require any 
action on the part of local law enforcement. Ibn Qatiya assumes the emigrants must be 


"6 al-Wansharisi, al-Mi‘yar, 2:120; Appendix A, 342-43. 
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witnessed making the slanderous and offensive statements described above prior to 
being considered for punishment. He appears to consider that the group may not be 
fully aware of the gravity of their actions, as he asks if they should be warned, 
counseled, and given the opportunity to repent prior to being punished. Ibn Qatiya 
also suggests social avoidance as a possible punishment, or even a delay in judgment 
until the emigrants have had more time to settle in and hopefully to change their 
minds and become content in the Maghrib. 

At this point he returns to moral considerations regarding the validity of the 
hijra previously performed by these emigrants, and wonders if the emigrants’ 
slanderous statements should be left to God to punish. In this section, it is clear that 
Ibn Qatiya is weighing a range of approaches to the problem of these emigrants, and 
would derive practical benefit from obtaining a second opinion on these issues from a 
respected mufti of higher standing. 

In the final set of questions, Ibn Qatiya asks for a clarification as to whether or 
not finding material comfort in the Maghrib had been a condition of this group’s 
obligation to emigrate: 


Is it a condition of [the obligation to] emigrate that no one [is required to] emigrate 
other than to a standard of living guaranteed to be in accordance with his desires, 
immediately upon arrival and in whatever region of the Islamic world he has alighted? 
Or is this not a condition? Rather, emigration is obligatory upon them, from the land of 
unbelief to the land of Islam, whether to sweetness or bitterness, abundance or 
poverty, hardship or ease, with respect to worldly conditions. The true purpose of 
emigration is the protection of religion, family, and offspring,” for example, and 
escape from the rule of the infidel community to the rule of the Muslim community, to 
whatever God wills by way of sweetness or bitterness, poverty or wealth, and so on 
with respect to worldly conditions.'"* 





"7 These are three of the five essential human interests (religion, life, intellect, lineage, and property) 
which the law is designed to protect according to the theory of magasid al-Sharia (objectives of the law), 
elaborated by jurists such as al-Ghazali and al-Shatibt. 

"8 Al-Wansharisi, al-Mi‘yar, 2:120; Appendix A, 343-44. 
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Unlike in the middle group of questions, here Ibn Qatiya is stating his own opinions and 
requesting al-Wansharisi’s confirmation of them. The former jurist indicates that, like 
any number of other legal obligations, there may be conditions under which certain 
groups of people become subject, or not, to the obligation to emigrate from non- 
Muslim to Muslim territory. Ibn Qatiya seeks confirmation of his conviction that the 
promise of material wealth in the mahjar (emigrants’ destination) is not a variable 
which meets the legitimate criteria for being a condition of this obligation’s 
applicability to Muslims living in non-Muslim territory. This is a very specific question 
that does not preclude the existence of other variables and circumstances which might, 
unlike material wealth, be considered relevant to an assessment of the applicability of 
this obligation to particular individuals. At this point Ibn Qatiya’s question becomes 
both specific to “them,” the slandering emigrants, and abstract; on this particular 
point, he wishes to receive a response cast as a general rule regarding material wealth 
as a condition of the obligation to emigrate. 

In the istifta’ portion of the Marbella fatwa, Ibn Qatiya’s question is far more 
straightforward. After describing the current situation of the man in question, who has 
remained in Marbella in order to negotiate with the Christian authorities on behalf of 
other Mudéjars, the jurist asks: 


Is residing with them under infidel rule permitted for him, on account of the benefit 
(maslaha) his residence entails for those unfortunate [Muslim] dhimmis, even though he 
is capable of emigration anytime he wishes? Or is this not permitted for him, as they 
also have no dispensation for their residing there subject to infidel laws, especially 
considering that they have been granted permission to emigrate and that most of them 
are capable of doing so whenever they wish? And presuming that this were permitted 
to him, would he thus also be granted a dispensation, based on what he is capable of, to 
pray in his garments [as they are], seeing as they generally would not be free from 
major ritual impurities (najdsa) as a result of his frequent interactions with the 
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Christians, his conducting his affairs among them, and his sleeping and arising in their 
homes in the course of serving these subject Muslims in the manner stated?’ 


Here Ibn Qatiya is asking only about the specific circumstances of this one man from 
Marbella, without moving to a more general question whose response would be 
applicable to the other Mudéjars mentioned here, or to Muslims under non-Muslim 
rule in general. Also, Ibn Qatiya is only seeking authoritative confirmation of his own 
opinion here, rather than guidance or a second opinion on a complicated legal 
question. This mustafti clearly believes that this man’s continued residence in Marbella 
is not justified by the circumstances described, a view that he supports primarily by 
emphasizing that this man and most of his townsfolk are perfectly capable of 
emigrating. Ibn Qattya also supports his case by presenting the specter of a slippery 
slope of dispensations accommodating this man’s (and by extension all Mudéjars’) 
limited ability to execute his ritual obligations properly. Although Ibn Qattya thus 
mentions in the course of his istifta’ the ability of these other Mudéjars to emigrate, he 
does not actually pose a question relating to their legal obligations; his questions 
technically relate only to one man from Marbella. 

The importance of the istifta’ in determining the content of a mufti’s response 
has been overlooked by most commentators on these and other fatwds. Only relatively 
recently have scholars devoted more attention to the formal aspects of this genre of 
legal literature. In their overview of the typical provisions of works on adab al-mufti (or 
adab al-ifta’), which set forth the professional standards of fatwa giving, Masud, Messick, 
and Powers write: 


It is a characteristic feature of fatwa giving that the question not only initiates the 
mufti’s interpretive activity but also constrains it. As muftis must answer according to 


" Al-Wansharisi, al-Mi‘yar, 2:137; Appendix B, 384. 
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what is asked, their field of response is largely determined by the formulation of the 
question. Since the mufti is not an investigator of the facts, these are taken as a 

120 
given. 


Muftis, in other words, must answer the question they are asked, using the facts they 
are given. While the inclusion of qualifying statements meant to guard against misuse 
or misinterpretation of the scope of the fatwa was encouraged,’ muftis were not to 
issue fatwas related to hypothetical cases.’” Thus we should not expect a mufti to 
describe and respond to a wide range of alternative scenarios beyond the one described 
in the actual question he has been asked to answer. 

Although al-Wansharisi’s lengthy answers certainly extend beyond what might 
be necessary to address the narrow scope of Ibn Qatiya’s questions, the Fas1 jurist 
nonetheless clearly frames his answers as responses to these specific questions; he does 
not present these fatwas as stand-alone treatises on every aspect of the obligation to 
emigrate. After opening Asnd al-matdjir with a prophetic hadith and citations from a few 
earlier jurists regarding the general obligation to emigrate, al-WansharisI makes his 


first reference to the group in question: 


This [obligation to] emigrate does not lapse for those whose fortresses and cities have 
been overtaken by the tyrant - may God curse him - except in a situation of complete 
inability [to emigrate] by any means. [This obligation does] not [lapse out of concern 
for one’s] homeland or wealth, for all of that is invalid in the view of the revealed law 
(al-shar‘).1° 


Here the jurist begins to address Ibn Qatiya’s request for a ruling as to whether or not 
material concerns are legitimate considerations in determining a Muslim’s ability, and 


thus obligation, to emigrate. Al-Wansharist confirms the obligation to emigrate for 





20 Masud, et al., “Muftis,’”22. 

1 Sherman Jackson, “The Second Education of the Mufti: Notes on Shihab al-Din al-Qaraft’s Tips to the 
Jurisconsult,” The Muslim World 82, no. 3-4 (1992): 209-10; Hallaq, “From Fatwds to Furii‘,” 34-35. 
 Hallaq, “From Fatwas to Furi‘,” 37. 

% al-Wansharisi, al-Mi‘yar, 2:121; Appendix A, 346; see n. 21 in the translation for one scholar’s 
misleading rendering of this passage. 
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those whose territory is conquered, duly notes the exception for those who are unable 
to do so, and rules that having to abandon one’s homeland or forfeit one’s wealth do 
not in and of themselves constitute an inability to emigrate. As homeland and wealth 
are the only two reasons suggested in the question as to why these particular emigrants 
might be considered not to have been obligated to perform the emigration that they in 
fact completed, al-Wansharisi may at this point have assumed the question of ability to 
have been addressed adequately. Yet he also defines standards of both inability and 
ability to emigrate near the beginning and end of the text, and at numerous other 
points qualifies his statements (or quotes qualified statements) to note an exemption 
for those truly incapable of emigrating. 

Al-Wansharisi presents a standard for the inability to emigrate immediately 
following the statement quoted above and at the start of a section listing Qur’anic 
verses relevant to emigration and to alliances with non-believers. Although the bulk of 
this section is quoted from Ibn Rabr’s earlier fatwa, al-Wansharisi re-arranges the 
citation of these verses in order to begin with a discussion of the issue of ability. This 
discussion cites the following core verses, referred to in whole or part several times in 
Asna al-matajir: 


{Those whom the angels take in death while they are wronging themselves, the angels 
will say to them: ‘In what circumstances were you?’ They will say, “We were abased in 
the earth.” The angels will say, “Was God’s earth not spacious enough for you to have 
migrated therein?” Hell will be the refuge for such men - a wretched end (4:97)! Except 
for the weak among men, women, and children, who are unable to devise a plan and are 
not guided to a way (4:98); as for these, perhaps God will pardon them. God is Most 
Clement, Oft Forgiving (4:99),}'* 





 Qur’an 4:97-99; at this point in the fatwa, al-Wansharist only cites Qur’an verses 4:98-99, which begin 
with “Except ...” I have added 4:97 here to aid with understanding the implicit context of this discussion; 
these three verses are often cited together as the primary Qur’anic evidence of the obligation to 
emigrate, as occurs slightly later in Asnd al-matdjir (Appendix A, 349). Ibn al-Rabi‘, on the other hand, 
begins his section on Qur’anic verses with 3:118 and 3:28, which prohibit alliances with non-Muslims. 
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Significantly, al-Wansharist begins his treatment of these verses, and the Qur’an in 
general, not by explaining that verse 4:97 commands emigration, but by discussing the 
import of 4:98, designating the weak as exempt from this obligation. The jurist’s 
commentary is worth quoting at length because so many scholars have insisted that al- 


WansharisI countenanced no exceptions to the obligation to emigrate: 


This weakness which characterizes those who are forgiven is not the same weakness 
that is offered as an excuse at the beginning and fore parts of the verse. This [other 
type of weakness] is the statement of those who wronged themselves, “We were abased 
in the earth.” God Most High did not accept their words as an excuse, and indicated 
that they were capable of emigrating by some means. He offered forgiveness for that 
weakness which renders one incapable of devising a plan or being guided to a way, 
through His words {as for these, perhaps God will pardon them}; for ‘perhaps’ on the 
part of God indicates necessity [of action, rather than mere probability]. The weak man 
who is punished in the fore part of the verse is the one who is capable [of emigrating] 
by some means, and the weak man who is forgiven in the latter part of the verse is the 
one who is incapable [of doing so] by any means. 

Thus if the one who is afflicted with this residence is incapable of fleeing with his 
religion and unable to find a way to do so; and no scheme appears to him, nor any 
power to devise such a scheme by any way or means; or if he is in the condition of one 
who is confined or imprisoned; or if he is very sick or very weak; then it is hoped that 
he will be forgiven, and he comes to occupy the same [legal status] as one who is forced 
to utter words of unbelief. However, he must also maintain a steadfast intention that, if 
he had the power or ability, he would emigrate. Accompanying this intention must be 
a sincere resolve, that if he gains the power to emigrate at any point, he will use that 
[power] to do so. As for the one who is capable [of emigrating], in any way and by any 
possible means, he is not excused [from doing so]. He wrongs himself if he remains, 
according to what is indicated in the relevant Qur’anic verses and ahadith.’” 


In the first paragraph here, al-Wansharisi (quoting Ibn Rabr‘*) offers an interpretation of 
the verse itself, explaining that a group could be “abased” but not “weak,” meaning 
that they are still capable of, and obligated to, extract themselves from that situation of 
abasement. In the second paragraph the import of this verse is applied to those 
Muslims whose territory has been conquered; they are like the abased Muslims in the 
verse and must emigrate, unless they are too weak to do so, with ‘too weak’ here 
defined as being confined, very sick, or very weak. Although ‘very weak’ is not further 


defined, al-Wansharisi may well have had in mind a state of complete powerlessness or 


% Al-Wansharisi, al-Mi‘yar, 2:121-22; Appendix A, 346-47. 
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fear rather than a simple physical incapacity. Al-Wansharisi stresses that even those 
who are thus forgiven - or hoped to be forgiven - are nonetheless obligated to 
continually maintain the firm intention to emigrate whenever this becomes possible. 

Near the end of the fatwa, al-Wansharisi revisits the issue of ability, this time 
further defining the ability to emigrate: 


Once this is established [that forfeiture of wealth is not a legitimate reason not to 
emigrate] , there can be no dispensation for any one of those whom you mentioned to 
return [to Spain] or not to perform the hijra - not by any means; and he is not excused 
[from this obligation], no matter what he must do to fulfill it, through burdensome toil 
or delicate strategy - rather, [he must pursue] whatever he finds to be a means of 
escape from the infidel noose; and where he does not find a tribe to defend him or 
protectors to guard him, and he is content [nonetheless] to remain in a place 
detrimental to religion, where it is prohibited to manifest Muslim practices, then he 
has strayed from the religion and joined with the unbelievers (mulhidin). 

The obligation is to flee from a land conquered by adherents of polytheism and 
depravity to the land of safety and faith. For this reason they [viz., the early non- 
emigrants] were countered in response to [their] offering an excuse, by His words {Was 
God’s earth not spacious enough for you to have migrated therein? Hell will be the 
refuge for such men - a wretched end!}, This means that wherever the emigrant turns, 
even if he is weak, he will find a vast and uninterrupted earth. So there is no reason of 
any kind for the one who is capable [of emigrating], even if this involves hardship as to 
work or strategy, or in making a living, or [if it results in] poverty; except for the [truly] 
weak who are fundamentally incapable, who can devise no means and are not guided 
to a path.’ 


Here it becomes clear that the minimum standard of capacity which must be met for a 
Muslim to be obligated to emigrate, at least according to al-Wansharis! and in answer to 
this question from Ibn Qatiya,”” is very different from the standard often operative in 
relation to other obligations. For example, Maliki jurists often declared all Andalusi 
and Maghribi Muslims to be exempt from the obligation to perform the pilgrimage to 
Mecca in part because the journey was far too difficult.’ Al-Wansharisi again stresses 
that financial loss does not constitute legitimate grounds for a dispensation from the 


6 al-Wansharisi, al-Mi‘yar, 2:132; Appendix A, 371-72. 

7 This passage is largely quoted from Ibn Rabr’, but with some tailoring to fit the question al-Wansharist 
is answering; see Appendix A. 

”8 For one such example, see Ibn Rushd (d. 520/1126)’s fatwa declaring jihad to be a higher priority than 
pilgrimage for the people of al-Andalus and the Maghrib. Fatawa Ibn Rushd, ed. al-Mukhtar b. al-Tahir al- 
Talili (Beirut: Dar al-Gharb al-Islami, 1987), 2:1021-27; al-Wansharisi, al-Mi‘yar, 1:432-33. Al-Wansharisi’s 
chapter on pilgrimage in the Mi‘yar opens with a number of similar rulings. 
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obligation to emigrate, and he further indicates that fulfilling this obligation is of such 
vital importance that even a considerable degree of physical, financial, and emotional 
hardship must be endured if necessary. It remains unclear from this passage where al- 
Wansharis! stands on the issue of danger which is so prevalent in Maliki fatwas on 
pilgrimage, but it should not be assumed that he advocates that Muslims risk their lives 
in order to emigrate. As will be shown in chapter two, al-Wansharis! issued another, 
related fatwa, in which he clearly considers those whose lives would be at risk too weak 
to emigrate. Al-Wansharisi might strategically fail to note such an exemption here 
because it could be so widely and indiscriminately claimed (as in the blanket 
applications of inability proclaimed by Maghribt jurists regarding the pilgrimage), or he 
might find it irrelevant to the type of Mudéjars he is confronted with: those so 
unafraid of the enemy and so capable of migration that they are clamoring to migrate 
for a second time, this time in reverse. 

In the Marbella fatwa, al-Wansharis1’s references to the issue of ability are fewer 
and less direct, presumably because the man from Marbella’s ability to emigrate is 
never in doubt and the jurist has not been asked a more general question. Near the 
beginning of his response, al-Wansharisi simply states that the reason proposed for the 
man’s remaining in Marbella does not merit an exemption from the obligation to 
emigrate.” The bulk of the response then quotes material taken from Ibn Rabr’s fatwa 
demonstrating that what Muslims living under Christian rule are more clearly 
incapable of is performing their ritual obligations. In the course of describing 


Mudéjars’ failure to fulfill two of these obligations, elevating the word of God and 


” Al-Wansharisi, al-Mi‘yar, 2:138; Appendix B, 385. 
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performing jihad, al-Wansharis! explicitly limits his criticism to those who do so in the 
absence of any compulsion or necessity. Finally, in the conclusion, al-Wansharisi rules 
that “there is no room for the aforementioned virtuous man to reside in the place 
mentioned for the stated motive,” and that the conduct of the man from Marbella and 
of his companions cannot be forgiven, considering their “voluntary choice of residence 
and deviant course of action.” While al-Wansharis1 does not make an explicit point of 
exempting those incapable of emigrating from this overall ruling, he also does not 
apply the Marbella ruling to all Mudéjars everywhere; the jurist makes clear that he is 
responding to the specific situation presented in Ibn Qatiya’s question, which describes 
this man and the Marbellans in general as a people permitted to emigrate by the 
authorities and capable of doing so. 

Given that the questions posed to al-Wansharist primarily concern specific 
groups of people who are capable of emigrating, it would not be unreasonable to 
conclude that his responses contain sufficient references to and explanations of the 
dispensation granted to those incapable of emigration. Unlike other genres of legal 
literature, fatwas respond to very specific concerns; they do not necessarily summarize 
generally applicable rules, as in mukhtasars (concise manuals), nor offer an overview of 
rule variations for a full range of circumstances or individuals. With regard to the 
question of ability, in Asna al-matdjir al-Wansharisi need only demonstrate that the 
Andalusis indeed had been capable, in a legal sense, of the emigration they undertook. 
This is the extent of what it would be necessary for him to prove in order to refute the 


suggestion that an impoverished state in the Maghrib might have meant that these 


* al-Wansharisi, al-Mi‘yar, 2:141; Appendix B, 393-94. 
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Muslims had been exempt from the obligation to emigrate, and are thus undeserving of 
punishment for wanting to return to Spain or for publicly disparaging their just- 
completed emigration. 

Al-Wansharisi takes these emigrants to have been capable and obligated to 
emigrate, and so we might expect his answer, at least to this part of the question, to 
focus entirely on showing just how capable and how obligated to emigrate these 
Andalusis were; not on offering reasons why other Muslims in other times and places 
might not have been capable or obligated to emigrate. Nonetheless, the scope of al- 
Wansharis1’s rulings are fairly wide, including lengthy citations of textual evidence and 
earlier jurists’ opinions in support of the importance and necessity of emigration in 
general, and as applicable to Muslims living under non-Muslim rule in the abstract. It 
is most often in the context of this more generally applicable material that al- 
Wansharis! includes qualifying statements exempting those who are incapable from the 
obligation to emigrate. 

Al-Wansharisi’s venture beyond the confines of what might have been 
necessary in order to answer only the specific questions posed to him have led some 
scholars to assume - inappropriately for this genre of legal literature - that his two 
fatwas on emigration, especially when taken together, represent a comprehensive 
treatise on the rules, evidence, and exceptions relating to the obligation of Muslims to 
emigrate from non-Muslim to Muslim territory. The jurist is then faulted for not 
noting enough exemptions from the obligation to emigrate. For example, Turki states 


that al-Wansharisi accuses “of infidelity, in the most categorical and dogmatic way, all 
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Muslims continuing to live in Spain after the fall of what remained of al-Andalus.” Yet 
al-Wansharisi’s ruling concerns one particular group, not all Iberian Muslims. 

Referring to the Marbella fatwa, Miller notes that al-Wansharist did not allow the man 
to remain in Spain and that “there were no more ‘it depends’ for al-Wansharisi, with 
the single exception of the Maliki line that the ill or disabled were excluded from the 
obligation to leave.”’” Although Miller thus acknowledges that al-Wansharisi does 
mention some exemptions from the obligation to emigrate, she makes the unwarranted 
assumption that this must be al-Wansharisi’s comprehensive statement on all possible 
exceptions to the obligation to emigrate. Yet these are the standard exceptions that al- 
Wansharis! notes in a fatwa responding to a question about a man who is described as 
perfectly capable of emigrating but who would prefer to stay in conquered Marbella, if 
permitted, in order to assist other people, the majority of whom are likewise capable of 
emigrating. We should expect that al-Wansharisi may have treated the topic of 
exemptions in greater depth if he were asked if an unaccompanied woman meets the 


standard of ability to emigrate, or asked at what age Muslims become capable of 


emigrating, or asked about someone staying behind to care for the sick and disabled, or 





™ Turki, “Consultation,” 6; my translation and emphasis. By ‘infidelité’ Turki probably means disloyalty 
rather than unbelief, as he correctly states in a later article that Mu’nis was wrong to describe al- 
Wansharisi as having condemned all non-emigrant Mudéjars as kuffar. Turki, “Pour ou contre la légalité 
du séjour des musulmans en territoire reconquis par les chrétiens: Justification doctrinale et réalité 
historique,” in Religionsgesprdche im Mittelalter, ed. Bernard Lewis and Friedrich Niewohner (Wiesbaden: 
Harrassowitz, 1992), 322. 

* Miller, Guardians, 37. Here she describes the Marbella question as follows: “When a faqih asked him 
whether he might stay and work on behalf of needy Mudejars, al-Wansharisi made it plain that ‘even 
though someone resides in dar al-harb for lofty purposes, he exposes himself to degradation.” Although 
Miller has thus realized (since her 2000 article on the obligation to emigrate) that the man from Marbella 
was in Marbella, she still believes him to be a ‘faqih’ and to have asked al-Wansharis! for a fatwa; she does 
not footnote her quotation here, which does not match any text in the actual fatwa. Her use of the term 
‘faqih’ here most likely reflects her understanding that any learned man could be thus termed in Mudéjar 
usage. This usage is inappropriate in this context, which is grounded in correspondence between two 
Maghribt muftis; Ibn Qatiya describes the man as a ‘virtuous man,’ and there is no reason to override this 
description with a term he does not choose and probably would not recognize as appropriate. 
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asked to weigh hijra against jihad in a place where jihad was feasible, or asked about a 
group of Muslims scared to emigrate because most would-be emigrants from their town 
had been killed or enslaved in the attempt. Al-Wansharisi was asked none of these 
things; he was asked to rule on a specific group of emigrants who were capable of 
emigrating, had done so, and had then proceeded to commit offenses in North Africa 
(primarily spreading fitna) considered by al-Wansharisi to be criminally prosecutable. 
He should not be assumed to have written a treatise on emigration from Iberia 
unrestricted by the parameters or immediate needs of any particular question. 
Sabbagh comes the closest to arguing that al-Wansharist is primarily or only 
addressing those Muslims considered capable of emigration, although she bases her 
argument not on the textual evidence within al-Wansharisi’s fatwas themselves, but on 
the contents of another fatwa, that of al-Wahrant.*”’ Al-Wahrant’s fatwa, which 
responds to an unspecified question, advises Moriscos as to how to approximate 
adherence to selected Islamic ritual obligations in secret. Against other scholars who 
had suggested an opposition between the views of al-Wansharisi (as expressed in Asnda 
al-matajir) and al-Wahrani, Sabbagh urges reading the two jurists’ opinions as 
complementary: al-Wansharisi addressed those capable of emigration, while al- 
Wahrani addressed those incapable of doing so. Buzineb and Raziiq both argue against 
Sabbagh, claiming that al-Wahrant’s fatwa cannot be addressed only to the weak 
because not all Moriscos were powerless.” In an article identifying al-Wahrani, long 


known only as the ‘Mufti of Oran,’ Devin Stewart supports Buzineb’s characterization of 





* Sabbagh, “La religion,” 52-55. 
“4 Buzineb, “Respuestas,”53-54; Razugq, al-Andalusiyun, 151. 
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these two jurists’ fatwds as ‘diametrically opposed,’ and argues, against Sabbagh, that 
al-Wahran’’s opinion was a rebuttal to that of Wansharist.’” 

Although more sympathetic to Sabbagh, I am convinced neither by her 
reasoning nor by that of Buzineb, Raziiq, or Stewart. As noted above and as will be 
addressed in more detail in chapter four, the circumstances of Asnd al-matajir and al- 
Wahrant’s fatwa have so little in common that it does not make sense to argue that they 
are either in opposition to one another nor complementary; the former explicitly 
addresses emigration and was most likely requested in conjunction with a criminal 
court case in North Africa, while the latter details modifications to ritual practice in 
times of necessity and was most likely sent to Granadan Moriscos. With regard to al- 
Wansharisi, we can assume that he was addressing those capable of emigration because 
both he and Ibn Qatiya explicitly state this to be the case. With regard to al-Wahrani, 
we do not have the question he was asked and so can know little about his specific 
audience. 

The historical reality of the Moriscos’ average capacity or incapacity to emigrate 
throughout Spain and over the length of the Morisco period has absolutely no bearing 
on al-Wahrant’s fatwa unless it can be shown not only that al-Wahrant was aware that 
some Moriscos might be capable of emigrating, but also that his particular audience 
included such capable Moriscos, or that he was asked to address the obligation to 
emigrate as relates to all Moriscos, capable or incapable. Al-Wahrant's fatwa, however, 
is addressed to a group that he clearly believes is in distressed circumstances and thus 


eligible for a wide range of dispensations that go beyond even those classically reserved 





*® Devin Stewart, “The Identity of ‘The Mufti of Oran,’ Abi |-“Abbas Ahmad b. Abi Jum‘ah al-Maghrawi al- 
Wahrani (d. 917/1511),” Al-Qantara 27, no. 2 (2006): 299-300. 
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for Muslims whose lives are in danger, such as eating pork and drinking wine. It is 
highly unlikely that a Maliki jurist would allow these behaviors alongside a firm belief 
that the group in question retained the option of removing themselves from the 
situation. It is important to remember that we do not have a fatwa by al-Wansharist 
addressing the situation of Moriscos or of any group described to him as incapable of 
emigrating, and that we similarly do not have a ruling by al-Wahrani addressing either 
emigration or the circumstances of a group which he should reasonably have believed 
capable of emigration. 

A fatwa issued by al-Mazari on trading with Norman Sicily, which will also be 
relevant to chapter three’s discussion, is instructive of this need to examine carefully 
the circumstances of each question-and-answer pair and serves as a reminder that not 
every fatwd records a jurist’s comprehensive treatment of rules and opinions related to 
an entire area of law. In response to a set of questions about merchants travelling to 
Sicily to buy food, al-Mazart first rules that such travel to dar al-harb is prohibited; he 
then duly answers each of the other questions asked, which relate to the re-minting of 
coins and the division of shares of a joint purchase.’ In a substantial fatwa compilation 
which was one of al-Wansharis1’s primary sources for the Mi‘yar, Tunisian jurist Abi al- 
Qasim al-Burzuli records the segment of al-Mazari’s response prohibiting travel to 


Sicily independently of his answers to the rest of the questions.” Al-Wansharist and 


*° Tn the Mi‘yar, al-Wansharis! includes the full question (6:305-307) and answer (6:317-19) once, in the 
chapter on sales. 

*7Tn al-Burzult’s Jami‘ masa’il al-ahkam, the entire question and answer appear in the chapter on 
pilgrimage (1:595-98). The full question, which addresses several legal issues, is again included in the 
chapter on sales, along with al-Mazar'’s answers to each of the question (3:157-58), but without his initial 
ruling prohibiting travel to Sicily. In his chapter on jihad, al-Burzuli states simply that al-Mazari was 
asked about travel to Sicily, and records only that part of his answer prohibiting this (2:45-46). Abi al- 
Qasim b. Ahmad al-Balawi al-Qayrawani al-Burzult (d. 841/1438), Fatawa al-Burzuli: Jami° masd’il al-ahkam 
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al-Burzuli also include in their collections two other fatwds by al-Mazari addressing 


138 


trade with Christian Sicily. Al-Mazari apparently did not declare his opposition to 
trade with non-Muslims in every related fatwa, nor did later compilers consider this an 
integral part of his answers; his answers to each discrete question were considered 
valuable as such and reproduced in the appropriate chapters of these larger collections. 
A reader of just that part of al-Mazar'’s ruling regarding the potential for usury when 
paying for the re-minting of coins in Sicily, for example, might erroneously assume that 
the jurist had no objection to travelling to Sicily for trade. 

Fatwas have been hailed for providing researchers with a greater opportunity to 
understand the types of legal dilemmas that actually arose within particular contexts; 
but it must be understood that in addition to opening new windows on life in Muslim 
societies, this same genre can also be profoundly limited. These texts most often 
present and interpret a narrow set of legal rules applicable to those very particular 
cases, even if they may then serve as authoritative precedents in the event that a 
similar case recurs or a similar mode of reasoning is required in a later response. Muftis 
are above all responsible for answering the questions asked of them, and adab al-ifta’ 
manuals recommend careful observation of these parameters. 

This section has endeavored to explore the persistence in the scholarly 
literature of the assumptions, first recorded by Mu'nis, that al-Wansharis1’s fatwas were 
addressed to Iberian Muslims, were meant to circulate in Mudéjar communities, and 
that they represent a comprehensive treatment of the obligation to emigrate as it 


applies to all Mudéjars, including and even especially those unable to emigrate. Later 





li-md nazala min al-qadaya bi’l-muftin wa’l-hukkam, ed. Muhammad al-Habib al-Hila [al-Hilah], 7 vols. 
(Beirut: Dar al-Gharb al-Islami, 2002). 
88 al-Wansharisi, al-Mi‘yar, 8:207-208; al-Burzult, Jami masa’il al-ahkam, 3:462-64, 5:272. 
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scholars, particularly those relying on partial, biased, or inaccurate prior summaries of 
these texts, have indeed perpetuated these assumptions. The actual circumstances of 
the question posed to al-Wansharisi, including the professional identity of the mustaftt 
and Ibn Qatiya’s explicit requests for responses regarding specific Mudéjars described 
as capable of emigration, have received very little attention; the implications of these 


circumstances have been all but ignored. 


Al-Wansharist’s Rulings as Illiberal and Uninformed 

Mu’nis’s second set of assumptions regarding al-Wansharis1’s emigration fatwas 
concern the appropriateness of his rulings and the methods and rationales by which he 
arrived at them. This closely-related set of assumptions includes the idea that al- 
Wansharist had a moral responsibility to endorse Mudéjars’ living under non-Muslim 
rule, but failed to do so because he was cruel and negligent; the assumption that al- 
Wansharis! willfully knew nothing of the circumstances facing Mudéjars, and would 
have been compelled to rule differently had he known more; and the assumption that 
he was ignorant of Islamic law, was ruling out of emotion, and would have ruled 
differently had he had a better grasp of his legal tradition. 

Mu’nis makes no secret of his condemnation of al-Wansharisi’s ruling, which he 
misunderstands to be a directive to all Mudéjars to emigrate regardless of their 
circumstances. As demonstrated above (pp. 27-30), Mu’nis writes that al-Wansharist 
treated the Mudéjars with severity, accused any who failed to emigrate of apostasy, did 
not bother to research or to understand the human aspects of the Mudéjars’ plight, 


likewise did not care to apply proper legal analogies or avail himself of the law’s 
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tolerant nature, stripped the Mudéjars of their leadership, and contributed significantly 
to the destruction of Spanish Islam. Mu’nis’s characterization of al-Wansharisi’s 
reckless lack of research and investigation into both historical and legal realities, 
paired with the historian’s clear condemnation of the jurist’s ruling as irresponsible 
and morally reprehensible, indicate that Mu’nis believes there to have been a far more 
lenient, ‘correct’ answer to the Mudéjar problem that should have been self-evident to 
anyone who took the time to study their circumstances. Al-Mazari, whom Mu’nis 
describes as having allowed Muslims to remain in Christian Sicily and as having 
materially and physically assisted those Muslims who did emigrate to Ifriqiya, is held 
up as Mu’nis’s model of a sympathetic and humane approach to the problem of 
emigration. 

While many of these assumptions and attitudes have continued to appear in the 
literature, later scholars have not perpetuated them to nearly the same degree as they 
have Mu’nis’s views regarding al-Wansharisi’s audience. Scholars such as Maillo 
Salgado and Turki, who shared Mu’nis’s conviction that al-Wansharis1’s fatwdas had a 
direct and disastrous effect on the lives of Mudéjars, also share his overt condemnation 
of the jurist’s positions. Raziiq implicitly endorses Mu’nis’s most scathing comments by 
citing them in his own footnotes without comment, accompanied by a favorable 
evaluation of al-Wahrant’s fatwa, which he characterizes as being in opposition to that 


Tez 139 
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of al-Wansharist.” Most later commentators, however, began to move away from 


Mu’nis’s bold value judgments in favor of a model which simply held the jurist’s 


* Razuq, al-Andalusiyiin, 148-52. 
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opinions to be stricter than other rulings; this trend will be taken up in greater detail 


below. 


Al-Wansharist’s Knowledge of Mudéjar Life 

Mu’nis’s claim that al-Wansharisi knew little of the Mudéjars’ history and 
circumstances, and that this ignorance contributed greatly to his unsympathetic 
rulings, has been the most persistent of this set of assumptions regarding al- 
Wansharis1’s rulings and rationales. The arguments used to support this conviction 
have often resembled Mu’nis’s good jurist-bad jurist comparison between al-Mazari and 
al-Wansharist, although al-Mazari was soon replaced with al-Wahrani as the model of 
the sympathetic and liberal jurist. Epalza, who believed al-Wahrani to have lived in 
Almagro, Spain, prior to emigrating to Oran, attributed this jurist’s more open-minded 
ruling (in comparison with al-Wansharisi’s) to his much greater knowledge of Andalusi 
life.“° Rubiera Mata similarly contrasted al-Wansharis’s ‘fierce’ ruling with that of al- 
Wahrant, explaining that only a jurist such as the latter, who shared the Mudéjars’ 
experiences of emigration and of life under Christian rule, could really understand 
their situation.” 

Yet Stewart has recently demonstrated that al-Wahrani grew up in Oran, on the 
Mediterranean coast of modern-day Algeria, and probably wrote his fatwa from Fez, the 
same city in which al-Wansharis! was active.” This greatly weakens the assumptions 
that al-Wahran1’s ruling was shaped by personal experience of Mudéjar or Morisco life, 


that such personal familiarity facilitates or requires lenient rulings, and that al- 





“° Epalza, “La voz official,” 293-94, 
41 Rubiera Mata, “Los moriscos,” 539, 547. 
™ Stewart, “Identity,” 295-97 (summary of al-Wahrani’s biography). 
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Wansharis1’s ruling was unsympathetic as a result of his comparative ignorance of the 
realities of the Mudéjar experience. This familiarity-breeds-leniency argument is 
further undermined by the fact that al-Wansharisi himself was a political refugee who 
had left Tlemcen after the sultan had ordered his home plundered, and who emigrated 
to Fez where he resettled, rebuilt his life, and relied on other scholars’ un-plundered 
libraries. It is quite plausible that al-Wansharisi had a far clearer grasp of the dangers 
of living under hostile rule and of the realities of emigration than did al-Wahrani. One 
could just as easily claim that al-Wansharisi’s intimate knowledge of emigration made 
him more likely to expect of others the same willingness to emigrate. 

In contrast to Mu’nis, Sabbagh and Harvey both argue that al-Wansharist 
appears very well informed of historical events and builds them into his arguments. 
Harvey even writes that “what is particularly valuable is al-Wansharis?’s firmly 
historical grasp of the context within which the problems he is studying evolved, and 
his consulta fill in at times considerable detail with regard to the general conditions of 
the Spanish Muslim communities.” Sabbagh notes al-Wansharisi’s profitable use of 
examples such as that of Avila, whose Mudéjars eventually lost their Arabic, and argues 
that he speaks as though he foresees exactly what will happen to Spanish Muslim 
communities as soon as their conquerors break the various treaties of surrender 
protecting Muslim rights." 

Van Koningsveld and Wiegers’ discovery of Ibn Rabi°s fatwa has made it 
possible to investigate more fully al-Wansharist’s use of historical precedents in his two 


fatwas on emigration. What this analysis demonstrates is that the historical examples 





“S Harvey, Islamic Spain, 56. 
 Sabbagh, “La religion,” 47-48. 
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cited by al-Wansharisi, including those which occurred prior to his predecessor’s life 
time, are largely his own additions and represent his own priorities. These include the 
case of Muslims who remained in Barcelona after it was conquered in 185/801 and who 


participated in battles against other Muslims;'” 


al-Mazar'’s discussion regarding 
Muslim judges in conquered Sicily;'*° some unspecified jurists’ ruling regarding those 
loyal to the rebel leader ‘Umar b. Hafstin;*’ and the example of the ‘Mora Zayda,’ the 
daughter-in-law of al-Mu‘tamad b. ‘Abbad who converted to Christianity."* The case of 
Avila noted by Sabbagh was present in Ibn Rabi’s fatwa. Although most of these 
additions are taken from prior legal discussions rather than based on al-Wansharis1’s 
own historical research, they nonetheless support the view that this jurist showed an 
interest in the historical and legal details of prior cases of Muslims living under 
Christian rule. 

Al-Wansharisi also includes in the Mi‘yar, directly following Asna al-matdajir and 
the Marbella fatwa, a lengthy debate between Abii Yahya b. ‘Asim (d. ca. 857/1453) and 
Abi ‘Abd Allah al-Saraqusti (d. 861/1459) regarding the legal status of the property of 
the Muslims of Galera, a village in the kingdom of Granada which negotiated Mudéjar 
status with Castile in approximately 1436.” This is the exchange mentioned earlier in 


which Ibn ‘Asim states that the Mudéjar period had begun four hundred years earlier; 





“5 Appendix A, 365-66. 

M6 Appendix A, 373-76. 

“7 Appendix A, 376. 

“8 Appendix B, 392. 

“4° Al-Wansharisi, al-Mi‘ydr, 2:142-58; see also José Lopez Ortiz, “Fatwas granadinas de los siglos XIV y 
XV,” Al-Andalus 7 (1941): 90-94. This date is suggested by Lopez Ortiz. This important fatwa remains 
understudied, primarily because it is long, difficult, and unedited. Lopez Ortiz’s summary is the longest 
treatment I have seen in the literature, but he does not accurately grasp the situation and admits that 
the text is obscure and difficult. Wiegers briefly mentions the text in Islamic Literature (5), but 
misidentifies Ibn ‘Asim’s death date. Finally, Amar also offers a short summary of part of the exchange: 
“La Pierre de Touche,” Archives Marocaines 12 (1908): 216-18. 


79 


this jurist goes on to argue that the Christian rulers will inevitably abuse their power 
over those Muslims whom they claim to have granted Mudéjar status.” Although this 
exchange provides few historical details of what was actually occurring in Galera - it 
appears that the Christians seized the property of the Galeran Muslims and began to 
sell it, at which point the legal question of the permissibility of other Muslims’ buying 
this property from them arose - al-Wansharis1’s inclusion of this text is further 
indication of his engagement with and knowledge of the Mudéjars’ varied 
circumstances. Ibn ‘Asim’s complaint regarding alleged Mudéjar status, and his lengthy 
discussion with al-Saraqusti regarding the nature and necessity of the pacts concluded 
between Mudéjars and their Christian overlords, indicates an understanding among 
Maliki jurists of Mudéjars as Muslims who ideally enjoyed a number of legal 
protections, but who were under the constant threat that the provisions of their 
treaties would be revoked or violated. 

This calls into question Epalza’s assertion that the distinction between Mudéjars 
and Moriscos was meaningful only for the Christian authorities because, according to 
Epalza, Muslims considered themselves Muslims in both periods.” The legal literature, 
including the fatwas of Ibn Rabi’, al-Wansharisi and al-Wahrani, among others, points to 
a legally significant progression from Mudéjars who are under treaty and enjoy 
particular rights, to Mudéjars whose relevant treaty has been broken in whole or part 
(which was considered inevitable), to Moriscos (although not termed as such by al- 


Wahrani) who have lost any pretense of rights or freedoms, have been forcibly 





*° al-Wansharisi, al-Mi‘yar, 2:151. 

‘ Epalza, “La voz oficial,” 280; idem., “L’Identité onomastique et linguistique des morisques.” In Actes du 
II symposium international du C.LE.M. sur religion, identité et sources documentaries sur les morisques andalous, 
ed, Abdeljelil Temimi (Tunis: ISD, 1984), 270. 
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converted, and are regularly coerced into violating their own religious precepts. As 
argued above, al-Wansharisi was addressing in Asnd al-matajir the case of a group of 
emigrants who had made a voluntary choice to abandon property which had remained 
in their possession, and to which they apparently felt confident they could return; thus 
they fall under this first category of having been true Mudéjars. The Marbellans also fit 
into this category, but appear to be on the verge of slipping into the second category, 
those whose treaty has been broken. This can be gathered from Ibn Qatiya’s 
description of the situation of the man in question, which reveals that while the 
authorities remained somewhat responsive to his negotiations, the Christian 
inhabitants or authorities were also continually attempting to usurp the Mudéjars’ 
rights. Al-Wansharis1’s answer likewise indicates that the Marbellans were still under a 
valid treaty - he warns that the ruler’s word concerning his fidelity to the treaty should 
not be trusted,’” that other wrongdoers will seize control of Muslims’ properties and 
families even if the authorities keep to the treaty; and that Mudéjars are unable to 


154 


complain against unjust taxes for fear of the treaty then being broken.™ Ibn Qattya’s 
description of the Marbellans as not only capable of emigrating, but as having received 
permission to do so, further indicates an awareness that Mudéjars were often required 
to secure official permission to leave, which also may explain Ibn Rabi’s and al- 
Wansharis1’s references to schemes and strategies for leaving, possibly to acquire a 


permit or to evade the need for one. The seizure of the Galerans’ property, the 


Marbellans’ need for an advocate, and the Andalusi emigrants’ trouble finding work in 





' Appendix B, 390. 
* Appendix B, 391. 
4 Appendix B, 393. 
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the Maghrib would also have contributed to al-Wansharisi’s knowledge of the 
difficulties facing them. 

What this shows is not only that al-Wansharisi’s minimum knowledge of 
Mudéjar circumstances extended well beyond what some scholars have been eager to 
dismiss as negligible, but also that the jurist likely understood Ibn Qattya’s questions to 
relate to Mudéjars who were living in or had emigrated from communities which were 
relatively empowered, in comparison with the Galerans for example. He clearly found 
it impermissible for Mudéjars like the Marbellans to voluntarily endure subjection to 
Christian rule even under seemingly generous or relatively intact treaties, but more 
importantly, he also makes it clear that he expects their situation to worsen: their 
property would be seized, their rights curtailed, and presumably their ability to 
emigrate would accordingly diminish. Given the views that al-WansharisI quotes from 
Ibn Rabi‘ and Ibn ‘Asim concerning the inevitability of large-scale treaty violations and 
steadily worsening conditions, the idea that this one man from Marbella, who had 
become an accidental mediator after failing to find his brother, could single-handedly 
stem the tide of injustices being committed against his townsfolk must have seemed 
short-sighted at best. 

While Sabbagh and Harvey both argued for al-Wansharist’s grasp of past events, 
they part ways regarding the jurist’s future predictions. As noted above, Sabbagh 
remarks that it was as though al-Wansharist had foreseen exactly what was to 
transpire; the Morisco period began just a decade after the composition of Asnd al- 
matajir. Harvey, on the other hand, seeks to defend Mudéjars and Moriscos against al- 


Wansharisi with recourse to their actual conditions: 
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The piety of the Mudejars fell below the standard of the most authoritative 
teachers, but it was Islamic piety nevertheless. The rigorists, such as al- 
Wansharishi (sic), put forward the view that Islamic piety became dangerously 
weakened by contact with Christians. No doubt many cases would have 
backed up the view that all contact with a Christian-dominated society was 
ultimately corrosive, but even the sparse evidence available to us from within 
Mudejar Islam gives ample proof that Islamic devotion and Islamic virtues 
could also flourish under the conditions which people like al-Wansharish1 
feared so much. Probably the most cogent arguments against him would come 
from the numerous Morisco documents from the sixteenth century, which 
show that under conditions of close contact, when Muslims were being forced 
willy-nilly to attend Christian services, they remained deeply attached to the 
basic tenets of their faith, and that ignorance of Arabic, cited by him as a sign 
of spiritual decay, could go along with a stubborn determination to preserve 
the old religion, even under extremes of persecution ... Islam did survive 
among the Mudgjars as a structural and organized faith, preserving the 
essential virtues and pieties in spite of the misgivings expressed so forcefully 
by muftis, such as al-Wansharishi.’* 


Harvey continues by offering an example of a fifteenth-century istifta’ from Avila which 
demonstrates a concern for following Maliki law regarding the permissibility of praying 
on a particular type of prayer rug. Noting that al-wansharisi had singled Avila out as 
an example of the religious decline accompanying subject status, Harvey argues that 
the persistence of such concerns shows that “Al-Wansharishi was mistaken in thinking 
of Avila as a place where laxity prevailed.”’* 

Harvey fundamentally misunderstands al-Wansharisi’s fatwas, takes it upon 
himself to define what Islamic “virtues and pieties” should be considered the essential 
ones, and clearly believes that, had al-Wansharist only been able to see how steadfastly 
Moriscos clung to Islam, he could not have described them as weak in faith. In my 
reading of al-Wansharist, the jurist condemns as weak in faith or even as borderline 
apostates only those Muslims whom he views as voluntarily choosing to live under 


Christian rule despite having the capacity to emigrate; or who do not have the capacity 


to emigrate but who are ‘content’ with the humiliations, impurities, and deficiencies in 





* Harvey, Islamic Spain, 60-61. 
156 Thid., 62-63. 
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practice that their subject status entails. Again, we do not have any fatwas from al- 
Wansharis! addressing the situation of Muslims who were described as incapable of 
emigrating, but from what may be cautiously gathered from Asnd al-matajir and the 
Marbella fatwa, there appears to be no evidence that he would similarly condemn those 
who were experiencing “the extremes of persecution” if that persecution rendered 
them incapable of emigrating, and especially if they maintained a steadfast desire to be 
somewhere else where they could pursue their ritual obligations more fully and openly. 
What we do have from al-Wansharist is a fairly clear picture of what he 
considers to be optimal expressions of “Islamic devotion and Islamic virtues.” He 
specifies standards for the performance of a number of ritual obligations, stating for 
example that alms must be collected and distributed on behalf of a legitimate ruler and 
that the beginning and end of the month of Ramadan must be officially certified by a 
reliable witness charged with that task. Al-Wansharisi also elaborates upon a number 
of essential values, including a preference for improving one’s standing with God and in 
the hereafter over improving or maintaining a life of material comfort in this world; a 
trust in God that He will provide a new homeland and livelihood for those who 
emigrate for His sake; a preference for Muslim rather than Christian supremacy and 
allegiance; and of course, emigration or the firm intention to emigrate if and when that 
becomes possible. The jurist does not make the claim that Mudéjars were unable or 
unwilling to pray, fast, pay alms, or verify the purity of their prayer rugs; he was 
stating that their performance of these actions while under Christian rule and 
surrounded by Christians who were politically and socially dominant inevitably would 


be incomplete or invalid, and that contentment with this failure to perform valid acts 
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of worship in the absence of any compelling need to endure this state of affairs was 
unacceptable, impermissible, and ought to be unconscionable for Muslims with the 
right priorities. It is unclear how concern for a ritually pure prayer rug coupled with 
ignorance of Arabic, forced church attendance, or the willful endurance of extreme 
persecution would have impressed al-Wansharis! or proved him wrong; if anything, 
such conditions would confirm the jurist’s conviction that these Muslims must try to 
emigrate if possible, or that their ancestors should have emigrated while they had the 
chance and spared their progeny this humiliation. 

It is also unclear why al-Wansharisi should need to be proved right or wrong on 
moral grounds. His fatwas on the obligation to emigrate offer us an invaluable window 
into the convictions, legal opinions, and legal methodology of one important, fifteenth- 
century Fast jurist who was writing just prior to the permanent fall of al-Andalus. It is 
hoped that examination of the reception of his fatwds among later jurists - taken up in 
chapter four - will also offer profitable insight into the continued trajectory of Islamic 
legal thought on the issue of Muslims living under non-Muslim rule. Yet the attempt to 
‘prove’ that the piety of a particular group of Moriscos, who lived under very different 
circumstances than did the Mudéjars of al-Wansharisi’s time, ought to have been 
considered sufficient and impressive by this particular jurist is a curious endeavor. 
Even prior to examining the contemporary situation in North Africa, it should not 
surprise us that al-Wansharisi required Muslims to exert their utmost effort in order to 
avoid and denounce living under Christian rule and compromising the fulfillment of 
their religious obligations. It should also not surprise us that al-Wansharist’s criteria 


for adherence to Islamic law might reach beyond such concepts as ‘piety,’ ‘virtues,’ 
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‘faith,’ ‘devotion,’ ‘values,’ ‘tenets,’ and ‘spiritual’ health; in other words, that he might 
consider inner faith and beliefs to be insufficient or invalid in the absence of valid ritual 
performances, and that he does not share the modern West’s enthusiasm for the 
privatization and secularization of religion or the pursuit of religious pluralism as an 
end in itself. Harvey admits at the beginning of the quoted passage above that Mudéjar 
(and Morisco) adherence to Islamic practices would have fallen below the standards of 
jurists such as al-Wansharisi, but he clearly disapproves of the latter’s application of 
those standards to Iberian Muslims and feels al-Wansharis! ought to have realized that 
the Mudéjars were perfectly devout Muslims - that is, that al-Wansharisi ought to have 
had a different vision of Islam and its place in the world. 

While Pormann and others have critiqued this type of approach, Miller has been 
the most recent to pursue the moral case against al-Wansharis1 in Guardians of Islam: 
Religious Authority and Muslim Communities of Late Medieval Spain (2008), which explores 
the efforts of Mudéjar religious leaders in fifteenth-century Aragén to preserve Islamic 
traditions. Miller successfully draws on a range of Mudéjar documents to demonstrate 
that the communities in her study diligently strove to adhere to Islamic law and to 
maintain Islamic cultural norms to the extent possible, and she argues that Mudéjar 
jurists could be quite cautious and methodical in their adaptations of Islamic law to 
their own contexts. Miller writes that al-Wansharis! belonged to a rigorist group of 
jurists who, despite this reality, “refused to envision a Muslim exclave as a legitimate 
community and so dismissed the Mudejars as disobedient exiles.””’ Within this group, 


al-Wansharisi further “was less willing than any of his colleagues to accept and explore 





7 Miller, Guardians, 23. I would argue that al-Wansharisi did not ‘dismiss’ the Mudéjars; rather he 
appears to have found their situation quite serious. 
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sympathetically the Mudejar predicament.”’”* Finally, Miller (erroneously) describes 
the jurist as having directly confronted Mudéjars who described themselves as 


incapable of emigration, and accused them of deception: 


The Mudejars protested that the conditions of their lives made it impossible to 
emigrate; al-Wansharisi accused them of being disingenuous. They might 
complain that they could not support themselves in dar al-Islam, but it was a 
“fallacious supposition [that things were bad in North Africa]” .. . Unwilling to 
condone the Mudejar as a hero or guardian of Islam, Al-Wansharisi promoted 
the opposite interpretation: the Mudejar as collaborator.’” 


Miller, like Harvey, seeks to show that Mudéjars were not weak in faith, and argues on 
this basis against the stance that she interprets al-Wansharisi to have adopted in his 
fatwas. Unlike Harvey, however, Miller does not imply that al-Wansharist might have 
seen that he was mistaken had he realized how devout the Mudéjars really were. 
Rather, she characterizes al-Wansharisi as someone who ought to have known better 
already, but who willfully refuses to envision, accept, condone, or show any sympathy 
toward Mudéjar efforts to maintain their religious practices. 

All heroes need villains, and Miller, like many before her, finds ample reasons to 
cast al-Wansharisi in this latter role. Although her depiction of al-WansharisI remains 
less dramatic than that of Mu’nis, her approach nonetheless demonstrates the 
persistence of the idea that the jurist was willfully ignorant of Mudéjar realities; while 
Mu'nis had focused on al-Wansharisi’s refusal to acknowledge Mudéjar suffering, Miller 
stresses his refusal to accept them as devout Muslims. Although scholars have long 
since abandoned Mu’nis’s claim that al-Wansharisi ruined Iberian Islam, Miller does 


advance one new argument that even Mu’nis might have considered an exaggeration: 





8 Thid., 39. 

* Tbid., 39. Brackets are in the original. The emigrants in Asnd al-matajir are not described by Ibn Qatiya 
as having claimed that it was impossible for them to emigrate, and they had of course already emigrated. 
What they are reported as having complained about is their impoverished state in the Maghrib, on the 
basis of which they renounced the obligation to emigrate and wished to return to Castile. 
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“He cited qur’anic verses that condemn harmonious coexistence - very much what 
some Spanish historians would idealize as convivencia - as an illness of the heart.”'® 
Without conducting a thorough review myself, I suspect one would be hard pressed to 
find an exegete who would interpret these verses -presumably those prohibiting 
Muslims from taking unbelievers, Jews, and Christians to be awliya’ - as prohibiting 
“harmonious coexistence.” The term awliya’ is best understood to mean allies or 
protectors in a political sense; it does not mean ‘friends,’ although this is a common 
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fallacy.’ Miller’s statement that al-Wansharist considers the Mudéjars to be rebels is 
more on the mark here, although this remains an exaggeration, and this 
characterization must of course be qualified to include only those Muslims who are 
capable of emigrating but who refrain from doing so. Al-Wansharisi and other Maliki 
jurists argued that residence in non-Muslim territory amounted to political allegiance 
to the non-Muslim ruler of that territory, especially where a pact had been signed 
between the Muslims and non-Muslims. A profession of allegiance to an enemy power 
could indeed be considered treacherous - but this is not a major focus of al- 
Wansharis1’s fatwas on emigration; in Asnd al-matajir and the Marbella fatwa, living as 
subjects of the enemy is more often described as disobedience to God and the wilfull 
disgracing of Islam than as palpable military assistance to the enemies. 

Miller’s assertion that al-Wansharisi’s citation of these Qur’anic verses amounts 
to a prohibition of harmonious coexistence is also misleading on two further counts. 
First, al-Wansharisi makes clear that what he finds unacceptable is the submission of 


Muslims to Christian rule - not the mere fact of Muslims and Christians living in 





1° Thid., 39. 
*** Some translations of the Qur’an render awliya’ as ‘friends,’ which is unfortunate. In Sufi parlance, 
awltya’ Allah is also often rendered “friends of God.” 
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proximity. He repeatedly stresses that it is Islam which must have the upper hand and 
that it is only permissible to live among non-Muslims when they have accepted an 
inferior, dhimmi status. Second, ‘harmonious coexistence’ bears absolutely no 
resemblance to the state of affairs al-Wansharisi and others describe as prohibited in 
the legal literature, or that which unfolded as the Mudéjar period came to a close and 
Iberian Muslims were first forcibly converted to Christianity and then expelled. 
Unfortunately, Miller is not alone in characterizing Maliki jurists’ complaints as 
centering on a mere coexistence with Christians. Rubiera Mata, despite writing 
primarily about Moriscos, claims that “the fundamental problem of these Muslims, 
aside from the pressures of all types that they had to suffer from the Christian 
authorities and society, is that their own religion prohibited their coexistence with 
Christianity.”'’” This position echoes that of Maillo Salgado, who urged greater 
recognition of Muslims jurists’ role in the downfall of Spanish Islam, and of course 
Mu’nis, who likewise found al-Wansharisi himself to be liable for this extinction. 
Rubiera Mata further asserts in the same passage that Islamic law allowed no 
exceptions to the obligation to emigrate from Christian territories.’ Although a 
number of scholars have described al-Wansharis'’s strict fatwds as reflecting the jurist’s 
angry, emotional reaction to the devastating loss of al-Andalus, it may well be that 
some of the least flattering, exaggerated characterizations of Maliki jurists’ positions 
which have been adopted in the literature reflect the offensiveness of those positions 


to modern liberal sensibilities. 





*? Rubiera Mata, “Los Moriscos,” 537; my translation. 
183 Thid., 537. 
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Al-Wansharist’s Knowledge of Islamic Law 

The last of Mu’nis’s assertions regarding al-Wansharist’s fatwas whose legacy is 
to be examined here is the assumption that this jurist was relatively ignorant of Islamic 
law, and that had he been more skilled in his profession, he surely would have ruled 
more leniently. For Mu’nis, Islamic law was essentially tolerant and flexible, and 
amendable to adaptation to fit the changing circumstances of Muslim communities and 
individuals. While most authors of adab al-ifta’ literature would agree that fatwas must 
be grounded in the concrete realities of the present situations and that they therefore 
change with time and place, this does not mean that all types of circumstances are 
legally relevant reasons for change or that the adjustments required by legally valid 
considerations would necessarily produce a more ‘tolerant’ ruling than the standard 
Maliki rule. Thus, although part of Mu’nis’s statement correlates to a known legal 
principle, his questionable assumption here is that the circumstances of the Mudéjars 
were such that any truly competent jurist would have been compelled to issue a more 
lenient ruling than that of al-Wansharisi. The historian takes al-Wansharis1 to be 
representative of the deteriorated state of knowledge in the ninth/fifteenth century, 
when lesser jurists (mugallids) merely memorized and repeated the legal 
pronouncements of earlier authorities (mujtahids, jurists capable of independent legal 
reasoning) without understanding them or realizing that they are inappropriate for the 
current context. 

Although several later scholars have indeed perpetuated this line of thinking, 
these assumptions have more often been replaced with the argument that al- 


Wansharis! was stricter or more orthodox than other jurists, rather than mistaken, in 
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his understanding of the law. Those scholars who have directly or indirectly agreed 
with Mu’nis as to al-Wansharist’s inferior legal ability include Maillo Salgado, Molino 
Lopez, and Turki, who all agree that the jurist’s fatwas are proof of the lack of ijtihad in 


his time.’™ 


Molina Lopez and Harvey both consider some of the Qur’anic verses cited 
by the jurist to have been misinterpreted or misapplied. Molina Lopez, who repeats 
(with little acknowledgement) most of Mu’nis’s critiques of al-Wansharisi, argues that 
while the jurist may have found justification for his heartless rulings by repeating 
earlier jurists’ opinions, in so doing he failed to apply the spirit of the law, refused to 
take into account the special predicament of the Mudéjars, and botched the legal 


* According to Molina Lopez, 


analogies which he based on particular Qur’anic verses. 
al-Wansharisi erred by repeating the analogies of his predecessors, who had “claimed 
that the Qur’4an commanded, in various places, the obligation to emigrate for true 
believers, when in reality the cited passages only contain vague allusions to events 
from the Medinan period.’ Harvey makes a remarkably similar comment: “The 
Koran, of course, does include very many references to hijra (exile), but the exile in 
question is that of the Prophet who left Mecca to take refuge in Medina; so these are 
not strictly relevant to the exile of Muslims who might think of leaving Christian 
Spain.”"*”’ In this passage, Harvey was commenting on a reference made in the 


Granadan circular mentioned above, and not directly on Asnd al-matajir, but the circular 


refers to the same verses that al-Wansharisi cites at great length. 


**4 Maillo Salgado, “Consideraciones,” 181-82; Molino Lopez, “Algunas consideraciones,” 429; Turki, “Pour 
ou contre,” 323. 

*° Molina Lopez, “Algunas consideraciones,” 427-30. 

*° Tbid., 429; my translation. 

**? Harvey, Islamic Spain, 60. Exile is not the best translation of hijra, because hijra often required a 
severing of ties with the land left behind, as well as with its inhabitants; exile, on the other hand, 
suggests a continued centering around the place which the emigrant has left. 
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In Asnd al-matdir, al-Wansharisi not only lists those hadith reports and Qur’anic 
verses considered most relevant to this obligation, but explains several types of hijra, 
specifies which of those types remain valid for Muslims in later times, and emphasizes 
what the Companions gave up in order to emigrate and how that relates to the 
disgruntled emigrants in question; in other words, he presents a sophisticated legal 
argument for the use of those verses in support of emigration from non-Muslim 
territory. What makes his argument authoritative is the extent to which his peers and 
other readers would have found it convincing, methodologically sound, and consistent 
with other legal sources - including works of Qur’anic exegesis, hadith commentary, 
jurisprudence, and substantive law - which they held to be authoritative. Harvey at 
some point realized his error and stated matter-of-factly in his more recent volume 
that most Muslim jurists had required emigration from Christian territories, and that 
“this duty to emigrate was regarded as imperative, particularly because the Prophet 
himself, when his followers were subjected to persecution by the rulers of Mecca, had 
led them into that emigration to Yathrib (Medina) that marked a vital stage in the 
unfolding of Islamic history.”"* The comments of Molina Lopez and Harvey, Harvey’s 
about-face, and a great many of the examples given throughout this chapter, all 
illustrate that modern scholars’ critiques of the legal arguments advanced and 
positions adopted by such jurists as al-Wansharist often reveal more about these 
modern scholars’ lack of familiarity with Islamic law than they do about the jurists’ 
abilities, the soundness of their evidence or rulings, or the extent to which their 


audiences would have found their rulings authoritative. 


*°8 Harvey, Muslims in Spain, 64. 
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Al-Wansharist’s Opinions in Comparison to Those of Other Jurists 

Many scholars, on the other hand, have now moved decisively away from 
Mu’nis’s characterizations of al-Wansharisi as incompetent, representative of all that is 
wrong with a purported post-ijtihad Islamic legal practice, or, explicitly at least, as the 
villainous ‘bad jurist,’ who condemned as infidels even those Mudéjars incapable of 
emigrating, in contrast to the selected ‘good jurist’ of the day, sympathetic to human 
suffering and desirous of harmonious coexistence. The shift away from stark 
condemnations of al-Wansharist - or at least from their dominance - occurred through 
two primary stages. First, a number of articles written in the late 1980’s and early 
1990’s examined Islamic legal positions on hijra in a broader context, taking into 
account contexts other than the fall of al-Andalus and in some cases including schools 
of law other than the Maliki one. The first such article, that of Buzineb, deserves 
mention here because he cites a number of Maliki opinions which also insisted upon 
emigration, and thus challenge the idea that al-Wansharisi was uniquely strict.” 
Buzineb presents an edition and summary of a fatwa issued in Oran in approximately 
794/1392 by Ibn Miqlash, who prohibited residence in non-Muslim territory, but who 
nonetheless answered a number of Mudéjar questions regarding prayer. The historian 
also summarizes a number of fatwas on emigration which al-Zayyati (d. 1055/1645) 
includes in his fatwa collection, Al-Jawahir al-mukhtara,’”* and compares all of these 
rulings with that of al-Wahrant, which he declares to be encouraging and supportive, 
revolutionary, and the only original position on the question of emigration.” 


Although Buzineb’s references to the opinions recorded by al-Zayyati were themselves 





‘© Buzineb, “Respuestas,” 53-67. 
This jurist and his compilation will be discussed in chapter two. 
™ Thid., 60. 
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original and invaluable, they were also unfortunately ignored, and his analysis failed to 
influence scholarly treatments of al-Wansharis1, for an understandable reason: he 
offered absolutely no context for either this fatwa collection or the opinions contained 
therein. Some of these opinions are of Andalusi provenance, some Maghribi; some 
treat Mudéjars and some Muslims in occupied territory within Morocco; some are 
contemporary to al-Wansharisi, and some are not; but Buzineb offered mere partial 
names with no death dates, not even for al-Zayyatt. He also failed to challenge the 
notion that al-Wahrani was addressing the same essential question posed to these other 
jurists. I take up the task of placing al-Wansharist’s fatwas in the context of his peers’ 
opinions on emigration, as recorded in this important compilation, in the next chapter. 

Masud then traced the doctrinal development of the obligation to emigrate 
from its earliest foundations through modern-day political movements and emigration 
from Muslim to non-Muslim countries. He concluded that the doctrine of hijra “has 
been quite adaptable to varying political contexts. The same texts have been 
interpreted to justify widely different views;” meaning that no one strict and static 
interpretation of this doctrine prevailed.” Maribel Fierro followed with another 
overview of the concept of hijra, drawing on Masud but offering much more 
comprehensive coverage of the modern and contemporary periods.” 

Citing Masud’s conclusions, along with recent work refuting the long-held myth 
of the ‘closure of the gate of ijtihad,’ she too emphasized the adaptability of the doctrine 


of hijra and may have been the first to propose a points-on-a-spectrum model of jurists’ 





? Masud, "The Obligation to Migrate: The Doctrine of Hijra in Islamic Law," in Muslim Travellers: 
Pilgrimage, Migration, and the Religious Imagination, ed. Dale F. Eickelman and James Piscatori (Berkeley: 
University of California Press, 1990), 45. 

“° Maribel Fierro, “La Emigracién,” 11-41. 
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positions regarding emigration from Christian territory in the Iberian peninsula. 
Fierro placed al-Wansharisi and a number of other jurists - many of whom he cites in 
Asnd al-matdjir -- in a group requiring emigration for those who are capable of leaving, 
and lists as this group’s primary rationales a list matching the reasons given in al- 
Wansharis1’s Marbella fatwa.’” According to Fierro, this first group was distinct from 
another group which allowed residence in non-Muslim territory as long as the religion 
was not threatened; al-Wahrani is taken to be an extreme representative of this second 
group, despite the author’s apparent agreement with Sabbagh that al-Wahrani was 
addressing Muslims unable to emigrate, and thus a different type of Muslim than those 
whom al-Wansharisi had required to emigrate.’” Fierro’s treatment of al-Wansharist is 
refreshingly balanced, not only because he is not singled out as particularly evil, but 
because she is one of the first to portray his ruling as rational and understandable, as 
opposed to cold-hearted, emotional, or based on flimsy or fabricated evidence. 
Nonetheless, I disagree with her assessment that al-Wansharisi and al-Wahrani tackled 
the same basic problem, which she describes as the danger of Muslims’ acculturation 
into Christian society, with two different solutions: emigration and dissimulation 
(taqiya). Rather, these two jurists were addressing distinct problems, a point which will 
be addressed further in the chapter four. 

Abou El Fadl then published an overview and analysis of legal positions held on 
a number of issues related to Muslim minorities, across all four major law schools and 
stretching from the second/eighth to the eleventh/seventeenth centuries.’ The 


permissibility of residence in non-Muslim territory, or the obligation to emigrate, 





“ Fierro, “La emigracién,” 20-21. 
" Tbid., 21-22. 
7 Abou El Fadl, “Muslim Minorities,” 141-87. The author does treat other law schools to a lesser extent. 


95 


formed a major portion of Abou El Fadl’s examination, and his treatment of Maliki 
opinions included in large part al-Wansharis!’s fatwas and the earlier authorities cited 
therein. This article is particularly valuable not only for its comparative treatment of 
doctrinal controversies and opinions, but for the author’s intimate knowledge of 
Islamic law and legal history. With respect to Maliki positions on the obligation to 
emigrate, Abou El FadI posited a doctrinal development over time and in response to 
historical conditions, especially territorial losses in the Iberian peninsula. Relative to 
the other schools, he stated that the developed position of the Malikis was particularly 
uncompromising, and is best represented by al-Wansharisi’s two fatwas; thus for Abou 
El Fadl, al-Wansharis! was not necessarily particularly strict in comparison to other 
Malikis, but the developed Maiki position was nonetheless strict in comparison to 


177 


contemporary opinions within the other schools.” Abou El Fadl’s most important 
contribution here is his emphasis on a plurality of context-dependent positions. 

The second development which contributed to the shift away from 
characterizations of al-Wansharisi as uniquely reprehensible was Van Koningsveld and 
Wiegers’ 1996 article introducing two new sources into the discussion: Ibn Rabi’s fatwa 
discussed above, and a fatwa issued by the four chief judges of Cairo (representing the 
four Sunni schools of law) in approximately 1510 C.E.; this latter ruling also addressed a 
series of issues related to Muslim residence in Christian Spain.’ Following generous 


summaries of each fatwa, Van Koningsveld and Wiegers present a typology of Islamic 


thought on the legal status of Mudéjars by dividing jurists into two general categories: 





ue Ibid., 153-54. 
“8 Van Koningsveld and Wiegers, “Islamic Statute,” 19-58. 
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pragmatists and hardliners.’” They list the following jurists as among the pragmatists: 
Corddban judge Ibn al-Hajj (d. 529/1134), because he did not agree that the property of 
conquered Muslims should follow the rule for that of new converts in dar al-harb; 
Moroccan mufti al-“Abdist (d. 849/1446), because he allowed Muslims to stay in Iberia if 
their lives were threatened and accepted the testimony of those who had stayed behind 
for this reason; and the opinions of the four judges in Cairo, because they allowed 
Mudéjars to postpone emigration until conditions for this were favorable, and because 
the Maliki mufti specified that Muslims were only required to emigrate if this would 
cost them up to one third or less of their wealth. 

Among the hardliners, Van Koningsveld and Wiegers place the following: Ibn 
Rabi, whose opinions largely overlap with those of al-Wansharisi; Ibn Miqlash, noted 
above; Ibn ‘Arafa (d. 803/1401), because he did not accept the legitimacy of documents 
whose validity had been attested to by Mudéjar witnesses; and al-Wansharisi, whom 
these scholars describe as “the last representative of the hard line with respect to the 
position of Muslims under Christian rule in Spain.”**’ It is important to note that these 
authors take particular care throughout to specify that they are discussing only in 
rulings related to the position of Muslims under non-Muslim rule in Spain. They do not 
give the impression that Spain was the only such case at the time, and they may well 
have been aware that many of the jurists mentioned in Buzineb’s article had ruled on 
the status of Muslims under Christian rule in Morocco. 

After establishing this typology, Koninsgveld and Wiegers conclude that the 


pragmatic line of thought tended to prevail during peaceful times, while the hard line 





” Thid., 49-55. 
© On ‘Abdisi, see also Wiegers’ analysis and partial translation of this fatwa in Islamic Literature, 86-87. 
‘8! Van Koningsveld and Wiegers, “Islamic Statute,” 52. 


97 


predominated during times of war or confrontation. Although this theory shared with 
that of Abou El Fadl an emphasis on historical context, Koninsgveld and Wiegers specify 
political context to be the most influential such context, and suggest a back-and-forth 
shifting of opinions rather than a linear progression from more lenient to more strict. 
Although later scholars have tended to adopt Van Koningsveld and Wiegers’ 
typology, this has co-existed alongside a still-powerful impulse to single out al- 
Wansharis! as in some measure more ‘orthodox’ or representative of Maliki thought. 
Miller, in her 2000 article on the obligation to emigrate, described al-Wansharis1's 
opinion as “one extreme in a continuum of rulings on the Mudejar question.” 
Although she appears to soften this assessment in her 2008 book, where she initially 
presents the jurist as one member of a rigorist group of jurists who required Mudéjars 
to emigrate at the expense of all their possessions, she later identifies him as the least 


> Miller’s argument that al- 


sympathetic member of this group, i.e., the most extreme. 
WansharisI remains more extreme than other jurists rests in part on her analysis of two 
previously unexamined fatwas which she had introduced in her article and which she 
places squarely among the pragmatist rulings (she adopts Van Koningsveld and 
Wiegers’ rough categories of pragmatists and rigorists, although she notes that these 


classifications are not water-tight).'* Her case for considering one of these jurists a 


pragmatist, Granadan muftt Muhammad b. ‘Ali al-Ansart al-Haffar (d. 811/1408), 





'? Miller, “Obligation to Emigrate,” 258. 

*8 Miller, Guardians, 22-23, 39; see quote above. Miller also notes that other scholars have characterized 
al-Wansharisi as “representative of the party line of Islamic authorities,” 22. 

‘** Tbid., 28 (on rigorist and pragmatist categories), 37 (on these jurists as pragmatists). For her 
introduction of these two rulings, see Miller, “Obligation to Emigrate,” 266-88 (pages 278-88 consist of 
translations, transcriptions and images of the fatwas). 
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elaborated most fully in her article, will serve to demonstrate the questionable nature 
of this comparison.” 

Al-Haffar was asked if one spouse may emigrate without the other, and if so, if 
the husband must pay his wife her sadaq (dower). Although the jurist “unequivocally 
endorsed emigration,” Miller classifies the ruling as pragmatic because al-Haffar 


requires the husband to pay his wife’s dower prior to emigration, regardless of which of 


186 


the spouses emigrates without the other.’*° Miller makes much of this requirement 


that a husband must pay his wife her dower if they divorce as a result of emigration, 
comparing al-Haffar’s opinion to those of al-Mazari, al-‘Abdisi, and others who upheld 
under certain circumstances the legal probity of Mudéjars and the validity of their 
witnesses’ testimony and judge’s pronouncements.’*”’ Al-Haffar, however, was not 
asked specifically about contracts, testimony, or probity, nor does he discuss these 
issues in his response; he simply states that a Mudéjar man must pay to his wife 


anything he owes her, dower or otherwise, if one of them emigrates without the 


*8 Miller’s other case, concerning a fatwa issued by Granadan chief judge Yusuf b. Abi al-Qasim al-‘Adari 
al-Mawwagq (d. 872/1492), is difficult to pin down and thus does not make a good example, even though it 
appears that al-Mawwagq in fact issued a more lenient ruling. Al-Mawwaq’s ruling (“Obligation,” 284-88) 
includes within it the fatwa of another jurist, Ibrahim al-Basti, whom Miller describes as a contemporary 
of al-Mawwag (“Obligation,” 273). In her article, Miller makes the unconvincing case, based only on al- 
Mawwaq’s own words, that his fatwa is pragmatic because al-Mawwaq allowed a man to enter Christian 
territory in order to pay his for his parents’ emigration and because the jurist concluded that anyone 
entering enemy territory would be judged on the strength of his reason for doing so (273-75; 278-80). 

The argument that this is a flexible, pragmatic ruling is weak because the details in the fatwa make it 
seem as though al-Mawwaq has conceived of rescuing one’s parents as a type of captive ransoming, the 
classic one valid excuse among Maliki jurists for entering enemy territory. As Miller erroneously 
interprets the question posed to al-Mawwaq to request that he “present both sides of the issue,” (272) 
she may have thought that al-Basti’s opinion represented the ‘other side.’ In her book, she swings the 
other way without explanation, using al-Basti’s fatwa to prove the pragmatism of al-Mawwaq’s opinion as 
though al-Mawwaq had authored the entire fatwa; here Miller does not mention al-Basti at all (37-38). Al- 
Basti stated that Mudéjars must be ‘fagihs of themselves’ and judge whether the benefits of entering 
enemy territory outweigh the negative consequences of doing so. 

* Miller, “Obligation to Emigrate,” 267. 

187 Thid., 266-71. 
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other.’* The jurist does not explicitly tie this to the terms of their marriage contract, 
nor does he require the man to honor any other contracts he might be party to, nor 
does the jurist face the question of what a man should do if settling up with his wife 
would then result in his having insufficient funds with which to emigrate. Rather, al- 
Haffar may have obligated the man to pay his wife her dower on ethical grounds or out 
of interest for the common good (maslaha); what is important to note is that he does 
not offer an explanation, moral, legal, or otherwise, as to why the man should honor his 
wife’s rights prior to emigrating. Assuming that this fatwa sets forth al-Haffar’s 
considered position on a contested issue - the legal probity of Mudéjars - is an 
unjustified stretch of the evidence. Miller’s case that this fatwa is pragmatic in 


comparison with al-Wansharisi’s rigorism or extremism is thus unconvincing. 


Conclusion 

Scholarly positions on the relationship of al-Wansharis1’s fatwas to other Maliki 
rulings on the obligation to emigrate have thus evolved over time, moving away from 
an explicit condemnation of the jurist as unusually cruel, uninformed, and illiberal. 
This shift has largely been effected by the introduction of additional rulings into the 
discussion, forcing scholars to account for a range of opinions rather than simply those 
of al-Wansharisi and the jurists whom he cites, such as al-Mazari. Abou El Fadl and 
Molénat suggest that the positions adopted in these fatwas hardened over time and that 


al-Wansharisi’s opinions came to be the representative or dominant ones, while Harvey 


‘88 Tbid., 278-79 (translation), 280 (transcription). 
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refers to the jurist’s fatwds as orthodox and Miller locates them at the far rigorist end of 


189 


a continuum of rulings.’ Van Koningsveld and Wieger’s introduction of a ‘pragmatist’ 


and ‘hardliner,’ or rigorist, typology of rulings has been influential, but as of yet no 
clear consensus on how to represent al-Wansharis1’s opinions has emerged. 

In the following chapters, analysis of al-Wansharisi’s arguments and strategic 
choices will show that Asnd al-matajir and the Marbella fatwa are not necessarily any 
more strict or rigorist than the opinions of al-Mazari, al-“Abdist, or al-Wahrani, the 
three jurists whose opinions are held most often to be more lenient or pragmatist than 
those of al-Wansharisi. A comparison of al-Wansharis1’s fatwds to those of his 
Moroccan contempories will further show that his was not the most strict ruling on the 
obligation to emigrate in his time; and an examination of later Maliki opinions on the 


obligation to emigrate will demonstrate that al-Wansharisi’s opinions did go on to 


become the recognized authoritative precedent on this issue, for identifiable reasons. 





‘For Molénat, see “Le probléme,” 394, 399; the positions of the others are cited above. Molénat’s 
arguments will be taken up in chapter five. 


CHAPTER TWO 


Al-Wansharisi in Contemporary North African Context 


Chapter one aimed to establish that the immediate audiences for al- 
Wansharis1’s two fatwds on emigration consisted of North African legal professionals 
rather than lay Iberian Muslims, and that these two texts must be understood as 
responses to specific questions posed by Ibn Qatiya, rather than as independent or 
comprehensive treatises on the obligation to emigrate. The present chapter continues 
this re-assessment of al-Wansharis1’s fatwds by placing them in their contemporary 
intellectual and historical contexts. Understanding the contemporary context will lay 
the foundation for looking back in chapter three, in order to examine al-Wansharisi’s 
choices of precedent, and then forward in chapter four, to explore the legacy of these 
fatwas as legal precedents. 

As shown in the previous chapter, a number of scholars have critiqued al- 
Wansharis! for demonstrating little concern for the plight of the Mudejars in his fatwas 
on emigration. This assessment is correct in the sense that Mudejars who were 
incapable of emigration clearly are not a major focus of either Asnd al-matajir or of the 
Marbella fatwa. Not only does this group fall outside the scope of the questions posed 
by Ibn Qatiya, but al-Wansharisi’s responses also must not be viewed being exclusively 
informed by and concerned with Muslims in the Christian kingdoms of Iberia. Rather, 
the present chapter argues that these fatwas are best understood as contributions to a 
lively contemporary juristic discourse focused primarily on the status of Muslims living 


under Christian rule within Morocco itself; this is especially true of Asnd al-matajir. 
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This chapter will offer a brief political history of fifteenth and sixteenth century 
Morocco, a preliminary inventory of one collection of fatwds issued by al-Wansharis1 
and his contemporaries related to Muslims living under Christian rule in Morocco, and 
begin to explore al-Wansharisi’s place within the intellectual milieu of late fifteenth 


and early sixteenth-century Morocco. 


Political History of Fifteenth and Sixteenth Century Morocco 


Al-Wansharisi lived in Fez from 874/1469 to 914/1508, while some of his 
contemporaries who will be discussed below lived further into the sixteenth century. 
As the fatwas themselves offer few specifics as to the dates or locations of the events 
they describe, a broad overview of the political history of Morocco in the fifteenth and 
sixteenth centuries will provide the historical context for understanding these rulings 
and the reasons for their compilation. This period witnessed the rise of two dynasties, 
numerous internal revolts and rebellions, significant foreign occupation, the transition 
to gunpowder warfare, and an influx of Muslim and non-Muslim refugees and 
emigrants from Spain. 

At the opening of the fifteenth century, Sultan Abi SaTd ‘Uthman III (r. 800- 
823/1398-1420) of the Marinid dynasty (r. 614-869/1217-1465) ruled Morocco from the 


dynasty’s capital in Fez." Marinid rule was in decline, and Abt Sa‘id faced a number of 





‘This overview is drawn primarily from the following sources: Weston F. Cook, Jr., The Hundred Years War 
for Morocco: Gunpowder and the Military Revolution in the Early Modern Muslim World (Boulder, CO: Westview 
Press, 1994); Jamil Abun-Nasr, A History of the Maghrib in the Islamic Period (Cambridge: Cambridge 
University Press, 1987), esp. 103-118 and 206-227; Vincent Cornell, “Socioeconomic Dimensions of 
Reconquista and Jihad in Morocco: Portuguese Dukkala and the Sa‘did Sus, 1450-1557,” International 
Journal of Middle East Studies 22 (1990): 379-418. 
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serious internal and external challenges, not the least of which was the expansion of 
Portugal into Morocco. In 1415, King Jodo I ordered the occupation of Ceuta (Sabta), a 
major port, trading center, and destination for West African gold caravans. The failure 
of an attempt in 1419 to drive out the Portuguese contributed to widespread 
dissatisfaction with the Marinid state.’ 

The gradual transition from Marinid to Wattasid rule began after the 
assassination of Abi Sa‘Td in 1420. Abi Zakartya’ Yahya I, the Wattasid governor of 
Salé, became regent and proclaimed Abt Sa‘id’s year-old son ‘Abd al-Haqq II heir to the 
Marinid throne. Abt Zakariya’ successfully defended Tangier from Portuguese invasion 
in 1437, a feat which helped him to remain in power until his death in 1448. Although 
“Abd al-Haqq II had meanwhile come of age, two more Wattasids acted as viziers and de 
facto rulers until this last Marinid sultan established direct rule from 1459 to 1465. 

Portugal considerably expanded its holdings and influence in Morocco during 
the final years of Marinid rule. Under King Affonso V, Lisbon concluded direct 
commercial treaties and contracts with a number of client towns on Morocco’s Atlantic 
coast, including Salé, Anfa (now Casablanca), Safi, and Azammur.’ In 1458, Portugal 
occupied the port of Al-Qsar al-Saghir (al-Qasr al-Saghir), between Tangier and Ceuta; a 
siege to recover the town was unsuccessful.’ Two years later, Safi formally seceded 


from Morocco and allied with Portugal.’ Affonso also launched the first of several 





* Abun-Nasr, History of the Maghrib, 114. 

> Cook, Hundred Years War, 86-87; Cornell, “Reconquista,” 381. 

“Cook, Hundred Years War, 88, 93. Abun-Nasr’s History of the Maghrib (115) incorrectly records this as al- 
Qasr al-Kabir, an inland town further south. 

* Cornell, “Reconquista,” 381. 
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unsuccessful attempts to take Tangier in 1460, and authorized raids against several 
ports, including Asilah (Arzila), al-‘Ara’ish (Larache), and Tetouan.° 

After seizing control from his Wattasid vizier in 1459, “Abd al-Haqq had ordered 
most of the Banu Wattas in Fez killed.’ According to the traditional Moroccan account, 
“Abd al-Haqq then appointed a Jew, Hariin, as vizier.’ This deeply unpopular move was 
made the more so when Hari, the Jewish vizier, extended taxation to two 
traditionally exempt groups, the sharifs (those who could claim descent from the 
Prophet Muhammad) and the ‘ulama’. In 1465, ‘Abd al- ‘Aziz al-Waryagli, a preacher at 
the Qarawiyin mosque, responded by leading a general revolt in Fez. The Idrisid 
Muhammad al-Hafid al-Tmrani al-Jiti, the leader of the sharif community in Fez, was 
proclaimed the new ruler, and “Abd al-Haqq was assassinated upon his return from a 
military campaign. While Mercedes Garcfa-Arenal has analyzed the available sources 
and found much of this account to be legendary, it is clear that the people of Fez were 
heavily burdened by the taxes required to support “Abd al-Haqq’s campaigns against 
the Portuguese, the Spanish (who reclaimed Gibraltar in 1462), and those Wattasids 
who controlled cities outside of Fez.’ Among a number of competing interests and 
alliances within Fez, the sharifs managed to seize power when this discontent turned 
into rebellion and brought the Marinid line of sultans to an end. 

Idrisid rule was limited to Fez and lasted only a few years; in 876/1472, 


Muhammad al-Shaykh al-Wattas (r. 1472-1504) overthrew al-Jati and installed himself 





® Cook, Hundred Years War, 88. 

” Mercedes Garcia-Arenal, “The Revolution of Fas in 869/1465 and the Death of Sultan “Abd al-Haqq al- 
Marini,” Bulletin of the School of Oriental and African Studies 41, no. 1 (1978): 43. 

° Tbid., 45. 

* Thid., 65. 
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in Fez as the first independent Wattasid sultan.” In this interim between the Marinid 
and Wattasid dynasties, a plague ravaged Fez (1468), the Portuguese destroyed Anfa in 
retaliation for a trade embargo (1468-69), and al-Wansharisi took up residence in Fez 
(1469). While besieging Fez, Muhammad al-Shaykh was forced to cede Asilah and 
Tangier to the Portuguese (1471); he also signed a twenty-year peace treaty with 
Affonso. 

For the remainder of the fifteenth century, the Wattasid state continued to face 
rivals for power, conducted regular raids against Portuguese holdings, and began to 
absorb a large number of Andalusi refugees as the ‘Reconquista’ came to an end in 
1492." Portugal’s commercial penetration in Morocco grew through warfare as well as 
through economic incentives which were offered to nobles or whole populations which 
agreed to subordinate themselves to Portuguese rule. Affonso took al-‘Ara’ish in 1473 
and King Jodo II (r. 1481-1495) established armed forts (feitorias) in Azammur and Safi in 
the 1480’s. Muhammad al-Shaykh was able to prevent the construction of a fort inland 
from al-‘Ara’ish in 1489, but only in exchange for a ten-year extension of the peace 
treaty set to expire in 1491. Portuguese expansion continued under King Manuel (1495- 
1521), along with frequent raids of the countryside, while Spain occupied Melilla in 
1497. An Idrisid sharif founded Chefchaouen in the Rif in the 1470’s and encouraged 
Andalusi emigrants to join in a jihad against the Portuguese and their Moroccan tribal 
allies; these attacks amounted primarily to raids. While welcomed in areas such as 


Chefchaouen, where they contributed valuable military expertise, Andalusi emigrants 





© Cook, Hundred Years War, 98. 
+ Ibid., 109-127. 
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were met with resentment and hostility elsewhere; a number of tribes near Tetouan 
even appealed to the Portuguese in Ceuta to help dispatch these refugees.” 

In the early sixteenth century, Leo Africanus described Moroccans as suffering 
such misery as a result of war and famine that “many gladly became slaves to escape.”” 
Historian Weston Cook characterizes the Portuguese and Wattasids in this period as 
competing “to co-opt, raid, loot, tax, and protect towns, tribes, and territories which 
had attained a level of self-government that the King, the Sultan, and many modern 


historians described as anarchic.” 


While some regions were conquered militarily, in 
others, largely autonomous towns and tribes sought protection from a range of 
masters. In 1504 Spain occupied Agadir, which Portugal quickly seized in 1505; as of 
1509, a treaty between the two powers restricted Spain’s activities in Morocco to the 
Mediterranean coast and gave Portugal a free hand on the Atlantic.” The Wattasids 
attempted to recapture ports such as Asilah and Safi in 1508 but were unsuccessful; a 
second attempt on Safi by a Moroccan leader form the south was thwarted in part by 
tribal informants to the Portuguese. Moroccan mercenaries also fought and spied for 
Portugal under Moroccan tribal leaders, or qa’ids."° Fearing this type of collaboration 
with the enemy, Sultan Muhammad al-Burtuq§ali (r. 1504-1526) forcefully evacuated 
several towns near Safi and Azammur and relocated disloyal tribes near Ma‘mira prior 


to battles in 1514 and 1515.” 





” Tbid., 113, 147. 

3 Quoted in Cook, Hundred Years War, 137. 
4 Tbid., 137. 

 Thid., 138. 

'® Thid., 146. 

Cook, Hundred Years War, 153-54. 
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Tribal leaders serving as regional rulers also assisted the Portuguese in the 
economic exploitation of inland areas.'* The most prominent such qd’id was Yahya b. 
Ta‘fuft (d. 1518), whom King Manuel invested as ruler of Safi and the surrounding 
Dukkala region in 1516.” Yahya b. Ta‘fuft was paid a generous salary, received bribes 
from regional merchants in exchange for favors, and supervised troops who collected 
taxes from the willing ‘Moors of peace’ while raiding unwilling or suspect areas. 
Manuel even planned to petition the Pope to allow Portugal to arm loyal Muslims, an 
act as prohibited by Christian law as was selling arms to Christians under Muslim law.” 

The first half of the sixteenth century was also marked by the rise of the Sa‘dian 
sharifs in the Sis region of southern Morocco.” Muhammad al-Qa’im b. “Abd al- 
Rahman’s (d. 1517) recognition as chief of Siis in 1510 was partly a result of Portugal’s 
need for a local representative with whom to negotiate. With the support of the 
Jaziltya Sufi order, al-Qa’im organized a movement opposed to both the Portuguese 
and their tribal allies (including Yahya b. Ta‘fuft) and to the Wattasids. The Sa‘dians 
acquired weaponry through trade with Spanish, French, and Genoese merchants, and 
came to dominate the Sts by 1514. After al-Qa’im’s death in 1517, his son Ahmad al- 
A‘raj succeeded him and took control of Marrakesh in 1524. When Wattasid al- 
Burtugali then died in 1526, his successor Abii al-‘Abbas Ahmad al-Wattas (r. 1526-1545) 
led a series of unsuccessful military campaigns against the Sa‘dians in response to the 


latter’s refusal to submit taxes to the Wattasid state. 





*® Cornell, “Reconquista,” 386. 

” Thid., 386; Cook, Hundred Years War, 149. 

?° Thid., 155. 

*! Cook, Hundred Years War, 167-87; Abun-Nasr, History of the Maghrib, 209-13. 
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The Wattasids and Sa‘dians each signed initial pacts with Portugal in 1526 in 
order to focus on the conflict with each other.” After Portugal’s truce with the Sa‘dians 
expired in 1532, al-A‘raj and his brother Muhammad al-Shaykh resumed attacks on the 
feitorias, and in 1541 succeeded in taking control of Fort Santa Cruz (Agadir).” From 
this point forward Portugal’s presence in Morocco steadily declined; King Jodo III (r. 
1521-1557) withdrew from Safi and Azammur the same year, and from al-Qasr al-Saghir 
and Asilah five years later. The Wattasids meanwhile had signed a new truce with 
Portugal in 1536 after their own defeat in a battle with the Sa‘dians, and in 1538 Sultan 
Abt al-“Abbas secured the support of Fez’s chief judge “Abd al-wahid b. al-Wansharist 
(Ahmad al-Wansharisi’s son) for the Treaty of Fez, a formal Portuguese-Wattasid peace 
treaty.“ Abit al-‘Abbas was forced to renounce the treaty in 1543 in the face of 
widespread resentment.” 

A Sa‘dian civil war which resulted in Muhammad al-Shaykh’s 1544 victory over 
his brother al-A‘raj preceded the former’s conquest of Morocco from his capital at 
Marrakesh.” Muhammad al-Shaykh captured the Wattasid sultan in the 1545 Battle of 
Darna, released him in exchange for the control or vassalage of most major cities in the 
north, and later recaptured him while conquering Fez in 1549-50. Chief judge ‘Abd al- 
Wahid al-Wansharisi was ordered assassinated during this conquest because of his 
opposition to the incoming Sa‘dians.” The Wattasids reclaimed power for several years 


with help from the Ottomans in Algeria, but suffered a more decisive defeat in 1554; in 





2 Cook, Hundred Years War, 177. 

3 Tbid., 182-199. 

4 Thid., 185, 194-95. 

°5 Thid., 203. 

*° Thid., 200-11. 

7 Vidal Castro, “‘Abd al-wWahid,” 153. 
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the course of this final Sa‘dian-Wattasid conflict, both sides hired Christian 
mercenaries from Spanish and Portuguese territories in Morocco.” 

In the second half of the sixteenth century, the Sa‘dians consolidated their rule 
over Morocco and then expanded southward under the dynasty’s greatest ruler, Ahmad 
al-Mansir (r. 1578-1603). After Muhammad al-Shaykh was assassinated in 1557 by 
Ottoman Turks in his bodyguard, his successor ‘Abd Allah al-Ghalib (r. 1557-1574) made 
peace with France in 1559 and with Spain in 1564, despite the latter’s seizure of an 
island off Morocco’s Mediterranean coast. “Abd Allah al-Ghalib’s son and heir 
Muhammad al-Mutawakkil (r. 1574-76) ruled only briefly prior to defeat at the hands of 
his uncle ‘Abd al-Malik (r. 1576-78), who was supported by the Ottomans. The mixture 
of contending forces and demographic influences in Morocco at the time were well 
represented in the Battle of Wadi al-Makhazin two years later, where al-Mutawakkil 
attempted to regain power from ‘Abd al-Malik with the help of Portugal. King 
Sebastian (r. 1557-78) of Portugal was killed in battle along with both Sa‘dian sultans; 
al-Mutawakkil was undermined in part by the defection of a large number of Andalust 
soldiers to ‘Abd al-Malik’s camp, where they fought alongside or against Turks, Berbers, 
foreign mercenaries, and European renegades and converts (‘uliij). After the dust 
settled, “Abd al-Malik’s brother Ahmad al-Mansir presided over a quarter century of 
relative peace within Morocco and profitable expansion, in the 1590’s, into the Songhay 


empire to the south. 





°8 Tbid., 218-24. 
” Thid., 224-65; Abun-Nasr, History of the Maghrib, 212-17. 
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Al-Zayyati’s al-Jawahir al-mukhtara 


The fifteenth and sixteenth centuries thus witnessed the founding and rapid 
expansion of Portuguese feitorias and Spanish presidios, along with the alliances and 
treaties with Moroccan cities, tribes, and sultans which allowed Portugal to maintain 
profitable trade relations in North and West Africa. Moroccan Muslims had been 
paying tribute to Portuguese rulers, serving in their armies, spying for them, and 
strengthening their economy through trade for the better part of a century when al- 
Wansharisi wrote Asnd al-matajir from the Wattasid capital where Muhammad al- 
Shaykh had just agreed to extend for another ten years a twenty-year peace treaty with 
Portugal. The Spanish would capture Melilla a few years later (1497), and Portugal 
would continue to expand its holdings in Morocco until the 1541 evacuations of several 
prominent feitorias. 

Given this historical context, it should not surprise us that the proper 
relationships between Moroccan Muslims and Christian conquerors should have been 
the subject of legal rulings or of a developed juristic discourse among al-Wansharisi’s 
contemporaries. Nor should we be surprised necessarily that this body of rulings is not 
included in the Mi‘yar; al-Wansharist had already chosen to devote substantial space in 
his collection to Asnd al-matdjir and to the Marbella fatwa, which address similar 
concerns. He also could not have included those rulings which were drafted 
subsequent to the completion of the Mi‘yar. 

The present study is limited to a preliminary inventory and analysis of the 


relevant rulings contained in the jihad chapter of one Maghribt fatwa collection, al- 
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Zayyati’s Al-Jawahir al-mukhtara fi-ma wagqaftu ‘alayhi min al-nawazil bi-Jibal Ghumara 
(Selected Jewels: Legal Cases I Encountered in the Ghumara Mountains). There are two 
reasons for this limitation. First, this compilation appears to contain the largest 
number of fatwas related to Muslims living under Christian rule, or otherwise 
interacting with foreign occupiers, in Morocco. Mubarak Jaza’ al-Harb, a professor of 
Islamic Law at the University of Kuwait, lists nearly eighty Maghribt 

fatwa collections in a recent article, about three dozen of which post-date the 
Portuguese occupation of Ceuta.” Yet many of these are fairly inaccessible or have 
been lost, or include the fatwas of only one or a few selected jurists, or do not include 
rulings on jihad, among other qualifying factors.” After preliminary consultation of a 
handful of the most accessible and promising compilations, I found al-Jawahir al- 
mukhtara to be the most fertile source of rulings on the status of Muslims under 
Christian rule in fifteenth and sixteenth century Morocco.” While al-Wazzani’s larger 
and smaller fatwa compilations (al-Mi‘yar al-jadid and al-Minah al-samiya) include a 


substantial number of rulings related to foreign occupation in the Maghrib from the 


°° Mubarak Jaza’ al-Harb, “Namadhij min juhiid fuqaha’ al-Maliktya al-Maghariba ft tadwin al-nawazil al- 
fighiya,” Majallat al-Shari‘a wa’l-Dirasat al-Islamiya 21, no. 64 (2006): 339-47. The late Moroccan professor 
‘Umar al-Jidi included a similar list in his Muhadarat fi tarikh al-madhhab al-Maliki fr al-gharb al-Islami 
([Rabat]: Manshirat ‘Ukaz, 1987), 105-110. 

*! By fairly inaccessible I mean, for example, those compilations for which al-Harb and al-Jidi list only one 
known manuscript located in a remote manuscript library. For many of the collections, these authors do 
not refer to any known extant copies. It may be that some of the works listed, especially those which 
consist of the fatwas of a single jurist, may never have existed as independent collections; the authors 
may presume the possible existence of these collections because of the inclusion of a large number of a 
given jurists’ rulings in other compilations. 

* Al-Tusili’s fatwa compilation, Al-Jawahir al-nafisa fi-md yatakarraru min al-hawadith al-ghariba (“Precious 
Jewels, Concerning Difficult Recurring Cases”) is the next most promising compilation for rulings 
relevant to this time period and issues, but it is also unpublished. As al-Jawahir al-nafisa is larger and 
later, it will require greater effort to identify those rulings relevant to this period. Al-Tusult identifies al- 
Jawahir al-mukhtara as one of the primary sources for his own compilation, so I have thus far restricted 
my exploration of al-Jawahir al-nafisa to this same section of al-Zayyati’s chapter on jihad as it is 
reproduced in the later jurist’s text. I have consulted two manuscript copies of al-Jawahir al-nafisa: Ms. 
12575, Hasaniya Library, Rabat; Ms. 5354, Tunisian National Library, Tunis. 
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fifteenth century through the colonial period, those relating to fifteenth and sixteenth 
century Morocco are taken from al-Jawahir al-mukhtara and tend to be presented in 
summary form. Second, al-Zayyatt’s collection contains enough rulings to contribute 
substantially to our knowledge of the juristic discourse on Muslims living under 
Christian rule during or shortly after al-Wansharis1's lifetime. This is not an exhaustive 
study; our understanding of rulings during this period will increase further as 


additional collections are examined. 


Biography of al-Zayyati 

“Abd al-‘Aziz b. al-Hasan b. Yisuf al-Zayyati (d. 1055/1645) appears in a limited 
number of biographical notices, none of which lists his place or date of birth. In Nashr 
al-Mathani, Muhammad al-Qadiri (d. 1187/1773) includes a brief entry for ‘Abd al-‘Aziz 
and a longer notice for his father, Abi al-Tayyib al-Hasan b. Yisuf b. Mahdi al-Zayyatt 
(d. 1023/1614). Al-Hasan was born in 964/1557 in a village near Tetouan, after his 
family, members of the Banu ‘Abd al-wadd, a Zanata Berber tribe from Tlemcen, fled 
political unrest. Once in Morocco, the family joined the Banu Zanata tribe from the 
Ghumara region in the north. ‘Abd al-“Aziz was most likely born in Fez, where his 
father acquired a thorough education in the religious sciences and authored a number 
of commentaries on legal and other works. The year prior to his death in 1023/1614, al- 
Hasan left Fez for Jabal Kurt, where he lived alone until he fell ill and died. Al-Qadiri 
notes only that he left when the country came to be in turmoil and the situation in Fez 


became serious, by which he appears to mean politically unfavorable for jurists. 





°° NM 2:30 (‘Abd al-°Aziz), NM 1:198-99 (al-Hasan). Both notices are reproduced in MA (4:1421 and 3:1218- 
19), 
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Al-Nasirt elaborates on this turmoil in his chronicle al-Istiqsa, listing al-Hasan al- 
Zayyati among those scholars who fled Fez because of a fatwa issued by a number of the 
city’s scholars in the wake of the Spanish occupation of al-‘Ara’ish.” After Sultan 
Ahmad al-Mansir’s death in 1603, his three sons fought for control of the Sa‘dian state. 
One of them, Muhammad al-Shaykh II al-Ma’miin (d. 1613), helped Spain to occupy al- 
“Ara’ish in 1610, in exchange for military assistance in Morocco; he succeeded in 
intimidating the ‘ulamd’ of Fez into recognizing his authority.” Facing general outrage 
for this act, al-Ma’miin subsequently demanded a ruling from the jurists of Fez as to the 
permissibility of his having surrendered al-“Ara’ish in order to ransom his sons, whom 
he had been forced to leave behind in Spain.** While many of the city’s jurists duly 
authored a fatwa justifying the exchange of a city for the ruler’s sons, al-Qadiri notes 
that they did so out of fear, while other jurists fled so that they would not be forced to 
lend their names to the document, or simply fled because of the ruling, presumably in 
fear or disapproval. Al-Ma’min was killed in 1022/1613, the same year in which al- 
Hasan al-Zayyatt left Fez; al-Ma’miin’s son “Abd Allah then assumed control of Fez but 
continued to be shunned by many of the city’s leaders.” 

Al-Qadir1’s brief notice for “Abd al-‘Aziz describes him as a distinguished jurist, 


professor, and Qur’an reciter.** His maternal grandfather was Abi al-Mahasin al-Fasi 





4 Ahmad b, Khalid al-Nasiri al-Salawt (d. 1897), Kitab al-Istiqsa li-akhbar duwal al-Maghrib al-Aqsa, ed. 
Muhammad Hajji, et al. (Casablanca: Manshirat Wizarat al-Thaq&fa wa’l-Ittisal, 2001), 5:238. In addition 
to this dynastic crisis, a cholera epidemic lasted from 1598-1608, was accompanied by a famine in 1604- 
1608, and was followed by the temporary influx of an estimated 300,000 Moriscos during the expulsions 
of 1609-1614. Cook, Hundred Years War, 273-278. 

* Abun-Nasr, History of the Maghrib, 219-20. 

°° Al-Nasiri, al-Istiqsd, 5:238. 

*” Abun-Nasr, History of the Maghrib, 220 

38 NM, 2:30; MA, 4:1421. 
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(d. 1013/1605), founder of the al-Fasiya Sufi order.” ‘Abd al-‘Aziz died in Tetouan in 
1055/1645 and was buried outside of Bab al-Maqabir where a domed shrine marks his 
burial site. Muhammad al-Saghir al-Ifrani (d. ca. 1154/1741) notes that “Abd al-‘Aziz 
was a man of great piety and asceticism, and that his shrine is well-known and visited.” 
Muhammad Hajj1, Muhammad Dawid, Zirikli, and Kahhala all present composite 
notices drawn from those of al-Qadir1, al-Saghir al-Ifrant, and a variety of less- 
accessible printed and manuscript sources which provide additional details.“ “Abd al- 
“Aziz’s kunyd is given as Abd Muhammad in some sources and Abit Faris in others; 
Kahhala notes both variants. The jurist studied a variety of subjects in Fez and 
Tetouan, especially with his maternal uncle Muhammad al-‘Arabi al-Fast (d. 
1052/1642),” prior to travelling to Marrakesh and to Egypt to learn from the most 
renowned scholars in the field of gira’at, or the ‘readings’ of the Qur’an. Upon 
completion of his education, “Abd al-‘Aziz devoted himself to teaching and writing in 
Tetouan. He also served as the imam of Tetouan’s Jami‘ al-Qasaba.” ‘Abd al-‘Aziz 
authored a number of works, including a commentary on a work by his aforementioned 


-7- 


uncle, a work on the gira’at, and al-Jawahir al-mukhtara. 





°° Abu al-Mahasin Yusuf b. Muhammad al-Fasi (d. 1013/1605). SN, 1:428. 

“© Muhammad b, al-Hajj b. Muhammad b. ‘Abd Allah al-Saghir al-Ifrani (d. ca. 1154/1741), Safwat man 
intashara min akhbar sulaha’ al-qarn al-hdadi“ashar, ed. ‘Abd al-Majid Khayyali (Casablanca: Markaz al-Turath 
al-Thaq@ft al-Maghribi, 2004), 157. 

“* Muhammad al-Hajji, al-Haraka al-fikriya bi’l-Maghrib fi ‘ahd al-Sa‘diyin (Rabat: Dar al-Maghrib li’l-Ta’lif 
wa'l-Tarjama wa’l-Nashr, 1977-78), 2:421; Muhammad Dawiid, Mukhtasar Tarikh Titwan (Tetouan: Ma‘had 
Mawilay al-Hasan, 1953), 279-80; ZK, 4:16; MM, 2:159. 

“ Aba ‘Abd Allah Muhammad al-‘Arabi al-Fasi (d. 1052/1642). SN, 1:437-38. 

*? Abi al-‘Abbas Ahmad al-Rahiint (d. 1373/1953), Umdat al-Rawiyin fi tarikh Tittawin, ed. Ja‘far b. al-Hajj al- 
Sulami (Tetouan: Manshirat Jam‘tyat Titwan Asmir, 1998-2006), 4:77-78; Dawtid, Mukhtasar Tarikh Titwan, 
279-80. 
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Al-Jawahir al-mukhtara 

Despite the fact that this fatwa collection remains unedited, the large number of 
manuscript copies preserved in Moroccan libraries suggests that the work was popular. 
Dawud notes the presence of a 400-page copy in his own library, al-Khizana al- 
Dawidiya in Tetouan; other libraries holding at least one copy of the compilation 
include the General Library and Archives in Tetouan; the Hasaniya Library, the 
Moroccan National Library, and the ‘Allal al-Fasi Institute, all in Rabat; and the 
Mu’assasat al-Malik ‘Abd al-‘Aziz Al Sa‘tid (Fondation du Roi Abdul Aziz) in 
Casablanca.“ I did not encounter any copies of the work in the Algerian or Tunisian 
national libraries or their catalogues. In Morocco, I was able to obtain three copies of 
al-Zayyati’s chapter on jihad, selected from among those copies of al-Jawahir al- 
mukhtara’s second volume that I was able to consult.” Based on these three 


manuscripts, I have prepared a partial edition of this chapter, included here as 


“* Dawtid, Mukhtasar Tarikh Titwan, 279-80. The General Library and Archives in Tetouan holds at least 
three copies of this work, under manuscript numbers 178, 1041, and 897. According to the card 
catalogue, the Hasantya library holds copies under the following manuscript numbers: 1436, 2476 (vol. I), 
2500 (vol. I), 2837, 5862 (vols. I-II), 8509 (vol. II), 9540 (vol. II), and 9993 (falsely identified; this is not al- 
Jawahir al-mukhtara). The Moroccan National library holds copies under the following manuscript 
numbers: 1698D (vols. I and II), 3832D, 66J. All three copies are listed in the card catalogue, while the 
first is additionally catalogued in: Y. S. Allash and ‘Abd Allah al-Rajraji, Fihris al-makhtutat al-‘Arabiya al- 
mahfiza fi al-Khizana al-Amma bi’-Ribat, al-Qism al-Thani [Part Two] (1921-1953), 2" ed., (Casablanca: Al- 
Khizana al-"Amma lil-Kutub wa’l-Watha’ig, 2001), 1:274. The ‘AII4l al-Fasi Insitute holds one volume 
under manuscript number 621; the volume is included in the library’s catalogue: ‘Abd al-Rahman b. al- 
‘Arabi Al-Hurayshi, al-Fihris al-miajaz li-makhtitat Mu’assasat ‘Allal al-Fasi (Rabat: Mu’assasat ‘Allal al-Fasi, 
[1992]-1997), 3:191. The Mu’assasat al-Malik ‘Abd al-°Aziz Al Sa‘tid holds one copy of the second volume 
under manuscript number 584, which may be found in the library’s online catalogue or in: Muhammad 
al-Qadiri, Ahmed Ayt Bal‘id, and ‘Adil Qibal, Fihris al-makhtitat al-‘Arabiya wa’l-Amdzighiya (Casablanca: 
Fondation du Roi Abdul Aziz Al Saoud pour les Etudes Islamiques et les Sciences Humaines, 2005), 1:169- 
70. 

“’ This chapter was consistently located at the beginning of the second volume. The three manuscripts 
from which I obtained copies of this chapter are: General Library and Archives, Tetouan, ms. 178 (vols. I- 
II, 412 pages total, Maghribi script, copied 1102/1691); Hasaniya Library ms. 5862 (vols. I-II, 401 pages 
total; Maghribi script; no date or copyist’s name); Moroccan National Library ms. 1698D (vols. I-II, 394 
and 318 pages respectively, Maghribt script, no date or copyist’s name). For the manuscript page 
numbers of the chapter on jihad, see Appendix D. I selected these three manuscript copies based on 
readability, condition, prior references in the existing literature, and library policies regarding 
reproductions. 
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Appendix D, covering those fatwas relating to emigration and to the status of Muslims 
living under Christian rule or paying tribute to foreign occupiers. Appendix C consists 
of translations of selected fatwas included in the edition. 

Thus far, very little has been written on al-Jawahir al-mukhtara. Hossain 
Buzineb’s article summarizing some of the opinions contained in al-Zayyati’s chapter 
on jihad has been discussed in chapter one.** In an unpublished thesis submitted to the 
University of Muhammad V in Rabat, Omar Benmira listed this collection among his 
primary sources for a study on rural Morocco in the fourteenth and fifteenth 
centuries.” Nonetheless, he devoted only a paragraph to a description of the work, 
noting that al-Zayyatt is the only source for a large number of fatwas issued in the 
fourteenth and fifteenth centuries, that the collection is a particularly good source of 
rulings related to the countryside, and that the generous historical details provided by 
these rulings make up for a lack of elaborate legal excursuses.** Mohamed Monkachi 
authored a short article analyzing seven fatwds pertaining to rural women included in 
al-Jawahir al-mukhtara.” Mohamed Mezzine also drew upon this compilation as part of 
his dissertation research, and later wrote a number of articles based on the rulings 
contained in particular chapters of al-Jawahir al-mukhtara, including a chapter analyzing 
funeral practices and beliefs about death in ninth/fifteenth century Morocco and two 


articles directly related to the topic at hand: one concerning the relations between 





“° See above pp. 91-92. 

“” Omar Benmira, “Al-Nawazil wa’l-Mujtama® musahimat fi dirdsat tarikh al-badiya bi’l-Maghrib al-Wasit (al- 
garnan al-thamin wa’l-tasi‘/14 wa 15)” (Master’s thesis, University of Muhammad V, Rabat, 1988-89), 24. 

*® Benmira was writing prior to the publication of modern editions of al-Wazzani's larger and smaller 
fatwa collections, but lithograph editions would have been available. The author suggests that al- 
Wansharisi tended not to include many rulings issued by his contemporaries in Fez, unless those rulings 
were part of a juristic discourse in which al-Wansharisi himself was involved (39 n. 19; 40, n. 22). 

*° Mohamed Monkachi, “Lecture des moeurs de la femme rurale marocaine a travers les nawazil de Ziyati: 
La region de Ghomara au XVII° Siécle,” in Femmes rurales, ed. Aicha Belarbi, et al. (Casablanca: Fennec, 
1996), 119-126. 
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foreign-occupied territories and the communities surrounding them in Fez’s region of 
influence in the ninth/fifteenth and tenth/sixteenth centuries, and one on jihdd in the 
tenth/sixteenth and eleventh/seventh centuries.” 

In the first of these articles, Mezzine surveys all of the fatwas contained in al- 
Zayyati’s chapter on jihad, noting that most of the cases date to the sixteenth century 
and that the Ghumara region” in northern Morocco, which was continually assailed by 
Portuguese incursions, and was home to numerous centers of jihdd directed toward the 
foreign occupied territories.” Mezzine argues that warfare, in the form of raids and 
ambushes, was a constant reality in this region and period, but that Christian and 
Muslim communities also adapted to one another over time and were concerned to 
maintain mutually beneficial exchanges.” The cases recorded by al-Zayyati treat a 
range of topics, including the conduct of raids, the sincerity of converts to Islam who 
return to dar al-harb, converts who remain among Muslims but are suspected of 
espionage, the sale of cows and weapons to the Christians, buying wine and Arabic 


books from them, Jewish traders suspected of espionage, and other such concerns. 


°° Monkachi (“La région,” 121 n. 5) refers to Mezzine’s dissertation, and Benmira (“Al-Nawazil,” 40 n. 23) 
refers to another of Mezzine’s articles, neither of which I was able to consult. The other articles are: 
Mohammed Mezzine, ““Al-Mawt fi Maghrib al-qarn al-‘ashar min khilal kitab ‘al-Jawahir’ lil-Zayyati,” in 
al-Tarikh wa-Adab al-Nawazil: dirasat tarikhiya muhdah lil-faqid Muhammad Zunaybar, ed. Muhammad al- 
Mansur and Muhammad al-Maghrawi (Rabat: Manshirat Kulliyat al-Adab wa’l-Ulim al-Insaniya, 1995), 
101-117; Mezzine, “Les relations entre les places occupies et les localités de la region de Fés aux XVIéme 
siécles, a partir de documents locaux inédits: Les Nawazil,” in Relaciones de la Peninsula Ibérica con el 
Magreb, siglos XIII-XVI: Actas del coloquio celebrado en Madrid, 17-18 de diciembre de 1987, ed. Mercedes Garcfa- 
Arenal and Maria Viguera (Madrid: Consejo Superior de Investigaciones Cientificas, 1988), 539-60; 
Mezzine, “Jihad au pays Jbala (XVléme siécles): Effervescence et regulation,” in Jbala: histoire et société: 
études sur le Maroc du Nord-ouest, ed. Ahmed Zouggari, et al. (Paris: Editions du CNRS, 1991), 61-87. 

*' This region is defined inconsistently in the literature. Monkachi (“Lecture,” 119) defines the area most 
broadly, as inclusive of the Kingdom of Fez, Salé, Meknes, eastern Morocco, and the Rif. Mezzine 
(“Jihad,” 62-63) defines the Ghumara as the northern region which was once associated with the 
confederation of Berber tribes of the same name, and which is now known as Jbala. This includes the 
mountains and ports in the north and northwest of the country. 

°° Mezzine, “Les relations,” 544-45. 

3 Ibid., 545-46, 549, 


118 


Mezzine concludes that over the period 1415-1578, jurists’ responses tended to become 
more moderate or liberal as a focus on jihad gave way to diplomacy between the 
Christian-occupied territories and the surrounding communities or central authorities; 
unfortunately, the author does not support these impressions with a comparison of 
particular fatwas issued at different times.” 

Al-Jawahir al-mukhtara is less central to Mezzine’s second article on jihad, in 
which he argues that the mountainous Ghumara region, long seen as a refuge for rebels 
fleeing defeat or fomenting revolt, witnessed a shift in the sixteenth and seventeenth 
centuries from a center of rebellion against the central state to one of jihad against the 
foreign enemies of the Wattasid, Sa‘dian, and “Alawi dynasties.” Mezzine also argues 
that this jihad developed from independent efforts led by local marabouts, to a more 
regularized movement justified and promoted by the elite juristic class, which 
attempted to balance the interests of the mujahidin with those of the central state.”° As 
an example of this last point, the author cites al-Zayyati’s inclusion of a long fatwa 
issued by his uncle Muhammad al-‘Arabi al-Fasi (d. 1052/1642) in response to a five- 
part question submitted to a number of Maghribi scholars in 1040/1630. Al-‘Arabi al- 
Fasi’s answers that fighting to recover foreign-held territories is an individual 
obligation, and that jihad is not dependent upon the leadership of the sultan in 
northern Morocco, although it must await his command on the south; for Mezzine, this 
response is indicative of a developed scholarly discourse which encouraged jihad 


without seriously threatening the treaties signed by the central power. 





 Thid., 554-56. 
°° Mezzine, “Jihad,” 61-87 
°° Thid., 81-84. 
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Finally, Lahsan al-Yabt’s al-Fatawa al-fighiya fi ahamm al-qadaya min ‘ahd al- 
Sa‘diyin ila ma qabla al-himaya (“Legal Rulings on the Most Important Issues from the 
Sa‘dian Era Until Just Before the Protectorate”) engages many of the opinions included 
in al-Zayyati’s chapter on jihad, although he refers to these rulings as they appear in al- 
Tusult’s and al-Wazzani's later compilations” In a chapter analyzing Maghribt jurists’ 
responses to foreign occupation in Morocco and to colonial expansion in Algeria, al- 
Yubt identifies a number of discrete legal issues addressed by these jurists: the 
importance of jihad, the obligation to participate in efforts to recover Portuguese and 
Spanish-held territory, the permissibility of conducting jihad without the ruler’s 
consent, the obligation to emigrate from the occupied territories, the permissibility of 
trading with the occupying powers, the consequences of Muslims’ spying for the 
enemy, the status of those who fight for the enemy, the determination of apostasy, and 
the legality of treaties signed between Muslims and the enemy. Within each category, 
al-Yubt briefly summarizes the positions held by a series of jurists during the Sa‘dian 
and ‘Alawi periods; this often requires breaking complex fatwas into a number of pieces 
which are addressed in separate sections according to each discrete legal issue. 

In what follows, I treat the narrower set of fatwas which are included in 
Appendix D, representing the section of al-Jawahir al-mukhtara which is most concerned 
with emigration from, and friendly relations with, Morocco’s foreign-occupied 
territories. A brief biography of each jurist is presented along with a summary of his 
fatwa or fatwas. It is hoped that this approach will help illuminate not only the 


positions adopted by Moroccan jurists, but also several features of ifta’ and of the 





*’ Lahsan al-Yuabi, al-Fatawa al-fighiya fi ahamm al-qadaya min ‘ahd al-Sa‘diyin ila ma qabla al-himaya ([Rabat]: 
Wizarat al-Awqaf wa’l-Shu’iin al-Islamiya, 1998), 175-245. 


120 


dynamics of the juristic discourse on these issues during and shortly after al- 


Wansharis1’s lifetime. 


Ibn Bartal 

In the section of al-Jawahir al-mukhtara under discussion, al-Zayyatt includes 
three fatawa issued by this same jurist, whose identity remains obscure. The fullest 
form of his name appears in the third fatwa, as “Abi al-Hasan “Alt b. ‘Abd Allah b. ‘Al al- 
Aghsawi, who I believe is known as Ibn Bartal.”* Al-Zayyati signals this same 
uncertainty regarding this jurist’s ism shuhra (name by which he is known) in all three 
instances. The name appears in this same form in al-Tusilt’s al-Jawahir al-nafisa, but al- 
Wazzani apparently misreads the name and renders it Abi al-Hasan ‘Ali b. ‘Abd Allah 
al-Ansart in his al-Nawazil al-sughra.” Following al-Wazzani, al-Yubi records the nisba as 
al-Ansari, and further states that this jurist is known as Ibn Qartal; I have been unable 
to locate the biographical notice which al-Yabti cites for this figure.” 

That the name that this jurist is purportedly known by is uncertain and 
inconsistent suggests that he was not very well known, anda search for all variants of 
his name has failed to produce any dedicated biographical notices. I have only been 
able to locate one mention of this jurist, in Ibn ‘Askar’s Dawhat al-ndshir li-mahasin man 
kana bi’l-Maghrib min mashayikh al-garn al-‘ashir, devoted to scholars active in the 


tenth/sixteenth century. In his entry for Abi ‘Imran Musa b. al-Uqda al-Aghsawi (d. 





8 See Appendix C, 406; Appendix D, 418. 

» Al-Wazzani, al-Nawazil al-sughra, 1:419. Although Ansari and Aghsawt look alike, the manuscripts of al- 
Zayyati and al-Tusuli clearly record al-Aghsawi, which is not an uncommon Moroccan name. 

* Al-Yabi, Ahamm al-Qadaya, 212. The reference is to an earlier edition of Makhlif’s Shajarat al-nir al- 
zakiya than the one at my disposal, but after an extensive search in the newer edition I have not been 
able to find this entry, nor have I located a similar figure in any other biographical works. 
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911/1506), Ibn ‘Askar states that this Fasi jurist studied with al-“Abdiist and al-Mawasi 
and that he was a contemporary of al-Waryagli and Ibn Bartal.”’ The other three jurists 
named here are presumably Abt Muhammad ‘Abd Allah al-‘Abdiisi (d. 849/1446), Abi 
Musa ‘Isa b. Ahmad al-Mawasi (d. 896/1491), and ‘Abd Allah al-Waryaglt (d. 894/1488- 
89), who will all be discussed below. Ibn ‘Askar’s notice is reproduced in al-Kattani’s 
Salwat al-anfas wa-muhadathat al-akyas bi-man ugbira min al-‘ulama’ wa'l-sulaha’ bi-Fas, 
which provides further biographical details for Misa b. al-“Uqda but no additional 
mention of Ibn Bartal.” In an entry for another al-Aghsawi, al-Kattani writes that the 
Ghasawa are one of the tribes of the Zabib mountains, which the editors of al-Nasiri’s 
al-Istiqsa’ place south of the Ghumara range.” 

Although Van Koningsveld and Wiegers identify the Ibn Bartal whose fatwds 
appear in Jawahir al-mukhtara with another Ibn Bartal who was a contemporary of 
Andalusi scholars Ibn Rabi (d. 719/1319) and Ibn al-Fakhkhar al-Judhami (d. 723/1323), 
these cannot be the same jurist.” The Ibn Bartal of Jawahir al-mukhtara answers a 
question about a man from (Portuguese-) occupied Asilah and praises the inhabitants of 


Jabal Habib (possibly a mistake for Zabib); these references, along with his nisba (al- 


* DN, 37. 

® SF, 3:109. 

°° SF, 1:299; al-Nasirt, al-Istiqsa’, 5:266. The entry in Salwat al-anfas is for a family of Aghsawis all known as 
‘al-Baqqal,’ but I did not find a close enough match to suggest that Ibn Bartal is a corruption of al-Baqqal. 
Al-Kattanl makes an ambiguous statement to the effect either that the Aghsawis are a Ghumara tribe or 
that the Jibal al-Zabib are part of the Ghumara mountains. The editors of al-Istiqsa’ also note that the 
Jibal al-Zabib are inhabited by the Bant Zarwal. Although the manuscripts refer to a Jabal Habib, given 
Ibn Bartal’s origins (and al-Zayyati’s), ‘Habib’ is likely a mistake for ‘Zabib.’ 

* Van Koningsveld and Wiegers, “Islamic Statute,” 38. The Andalusi Ibn Bartal appears in two 
biographies of Ibn Luyiin al-Tujibi (d. Almeria, 750/1349-50), in which this latter jurist is said to have 
studied with both Ibn Bartal and Ibn al-Fakhkhar. SN, 1:308; FF, 1:509-11. Van Koningsveld and Wiegers 
give a full name for this Andalusi jurist and refer to two passages in Ibn al-Khatib’s al-Ihata frakhbar 
Gharnata, neither of which I have been able to locate under the name they cite. Ibn al-Khatib does 
include a biographical entry for an Anmad b. Muhammad b. ‘Alt, known as Ibn Burtal (d. 750/1349), who 
was a judge in Malaga and Granada and could be the jurist with whom al-Tujibi studied. Lisan al-Din Ibn 
al-Khatib (d. 776/1374), Al-Ihata fi akhbar Gharndta, ed. Yisuf ‘Ali Tawil (Beirut: Dar al-Kutub al-‘Tmiya, 
2003), 1:60-62. 
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Aghsawi), place him firmly in Morocco and support the conclusion that this is the Ibn 
Bartal that Ibn ‘Askar states is a contemporary of al-Waryagli.” 

Ibn Bartal’s three fatwas are similarly structured and appear to respond to the 
same questioner, even though al-Zayyati does not group the three together in his 
compilation. The second and third fatwas are even for the most part the same question- 
and-answer exchange. Near the end of the third response, Ibn Bartal remarks “We 
answered you prior to this, immediately upon the arrival of your question, and sent it 
[viz., the response] to you, but its arrival was not immediate.” The questioner had 
apparently re-submitted his question to Ibn Bartal, with somewhat different wording 
(as will be seen below), after the latter’s response did not arrive in a timely manner. 
Ibn Bartal’s third fatwa also contains several references to the questioner’s earlier 
istifta’, but some of the details he refers to appear in the question component of Ibn 
Bartal’s first fatwa rather than in the second one which so closely resembles the third. 
Either we are missing part of the istifta’ for the second and third fatwas, or the first one 
was also submitted by the same mustafti and Ibn Bartal began to conflate the situations 
described in each set of questions. Regardless, the first fatwa differs from the second 
two in that it describes Muslims who are unambiguously living under Christian rule; 
the second and third fatwas describe groups living on the Christian-Muslim frontier. 

In the first fatwa,” an unknown questioner asks Ibn Bartal about a group of 
Muslims whose territory has been conquered by Christians, and who have agreed to a 
pact requiring these Muslims to pay tribute to their Christian overlords. The 


questioner divides these Muslims into five groups based on their relationship with the 





* See the second and third fatwas of Ibn Bartal, Appendices C and D. 
** Appendix C, 409; Appendix D, 483. 
*” Appendix C, 395-97; Appendix D, 411-12. 
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Christians: 1) those who spy for them, 2) those who trade with them, 3) those who fight 
for them against Muslims, 4) those who only pay them tribute, and 5) those whom the 
Christians have exempted from paying tribute, which includes prayer leaders and 
callers to prayer. The questioner wishes to know these groups’ legal statuses with 
respect to the inviolability of their lives and property, the validity of their leading 
prayer, and the admissibility of their testimony. 

Ibn Bartal’s response begins with an overall assessment of those who have 
agreed to pay tribute to the Christians, describing them as “a depraved people, 
disobedient to God and in violation of the sunna of His prophet.” The jurist then 
addresses each of the five groups, beginning with “those who keep to their houses, and 
who do not frequent them for trade or for any other [purpose], but who pay them the 
tribute.” These Muslims are disobedient to God because of their submission and their 
payments to Christians. They may not testify or lead prayer, but their lives and 
property remain inviolable. 

As for those who spy for the Christians, Ibn Bartal states that “the commonly 
accepted view is that the life of a spy is licit, that he should be killed, and that his killer 
should be rewarded.” This ruling renders unnecessary any mention of property, 
testimony, or prayer; a group whose lives are forfeit clearly cannot lead prayer or offer 
testimony. 

The status of third group, whom Ibn Bartal describes as those who fight for the 


enemy and who sell weapons to them, is similarly straightforward: they have “deviated 


“8 Appendix C, 396; Appendix D, 412. 
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from the religion, and their status is that of the Christians.” The implication is that this 
group has committed apostasy and that their lives and property are licit. 

Fourth, Ibn Bartal addresses the group whose members pay tribute to and trade 
with the Christians, but who do not spy or fight for them. While stating that they sin 
more gravely than those who do not trade with the enemy, the jurist does not indicate 
that the worldly consequences of their actions are any different from those of the first 
group, who kept to their houses. Finally, Ibn Bartal states that the prayer leaders and 
callers likewise sin more gravely than the others, presumably also in comparison with 
the first group of Muslims. The reason for this last group’s greater sin is that lay 
Muslims look to them for guidance. Despite not paying tribute, this last group thus 
loses their probity and may not testify or lead prayer. They must relocate and repent. 

In the second” and third fatwas,” Ibn Bartal is again asked by an unidentified 
questioner to differentiate between the legal statuses of specific Muslim groups whose 
relations with the Christians take varying forms. Unlike in the first fatwa, all of the 
Muslims in question are described in the second and third fatwas as living close to, 
rather than under the direct control of, the Christians. The first group is engaged in 
some form of resistance against the Christians; in the first version of the question (in 
Ibn Bartal’s second fatwa), this group is described as causing strife and waging war “like 
the people of Mount Habib.”” In the second version of this question (in the third 
fatwa), the mustafti appears to downgrade this group’s activities, stating that they are 


® Appendix C, 401-402; Appendix D, 415-16. 

” Appendix C, 406-410; Appendix D, 419-21. 

” According to al-Hasan al-Wazzan (Leo Africanus), writing in the early sixteenth century, this is one of 
the mountains of the al-Habt region of northwestern Morocco, inhabited by the Ghumara and other 
tribes. After the Portuguese seizure of Tangier in 1471, many Tangerines moved to this mountain, but 
remained poorly protected and were often raided by the Portuguese. Jean-Léon L’Africain, Description de 
l'Afrique, ed. and trans. E. Epaulard, et al. (Paris, Adrien-Maisonneuve, 1956), 1:268-70. I have not found 
other references to a Jabal Habib, though, and this may be a mistake for Jabal Zabib; see above n. 63. 
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cultivating land which, according to the terms of a treaty, belongs to the Christians. 
The treaty here may be a Wattasid-Portuguese treaty granting Portugal control of one 
or more of the northern port cities and its surrounding territory, or a local treaty 
between the Portuguese authorities and the Moroccan inhabitants in and around an 
occupied city. According to the mustafti, this groups’ cultivation of the land amounts to 
theft from the enemy. 

The second group has signed a treaty with the Christians, but has vowed not to 
pay them any tribute. As described in the second version of the question, the treaty 
obligates the Muslims to pay a regular tribute to the Christians beginning in October. 
The lack of a year suggests that this must have been less than a year away, and a rapidly 
approaching deadline would help explain the urgency which resulted in the mustafti’s 
re-submission of this question. In the first version, the questioner states that this 
group’s plan is to flee if and when they are asked for the payment. In the second 
version, the group will also ultimately flee rather than pay, but they are additionally 
described as well disposed to serve at the frontlines of a jihad if other Muslims should 
meanwhile come to their aid. The third group also signed this treaty, but is perfectly 
happy to stay and pay the required tribute “for as long as the world remains.” 

Ibn Bartal opens each of his two responses by describing this as a “horrifying 
affair which has threatened the pillars of Islam and obscured the very days and 
nights.””? He then responds to both versions of the question as though they consisted 
of the three categories set forth in the first version - a first group engaged in jihad, a 


second group which has signed a treaty but will leave if necessary rather than pay 





” Appendix C, 401; Appendix D, 416. 
® Appendix C, 401 and 407; Appendix D, 416 and 419. 
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tribute, and a third group which is content to remain under Christian rule and pay the 
tribute. Ibn Bartal praises the first group, writing that 


The third who remain in a state of war with the enemy and of preparation for jihad 
against them, and who are in waiting to attack them - they are the Muslims whose 
intercession is accepted by [the strength of] their Islam, and from the dust of whose 
footsteps we must seek a blessing; for they are engaged in the greatest act of devotion 
to God. I only wish I were with them, so that I could attain a great victory.” 


This passage is taken from the second version of Ibn Bartal’s response, in which his 
fuller description of this praiseworthy group’s actions is clearly meant to signal his re- 
arrangement of the groups set forth in the second version of the question. Rather than 
aggressive farmers in the first group and those waiting to flee or fight in the second, 
which would be a more complicated arrangement, Ibn Bartal thus restores the neat 
categories presented in the first version of the question. 

The second group - reduced in both versions of the answer to those who will 
flee rather than pay - is neither completely praiseworthy nor completely blameworthy. 
Ibn Bartal writes that they have committed a reprehensible act by living under 
Christian rule, but still have the opportunity to be among the saved as long as they 
fulfill their intention by fleeing as soon as the tribute is imposed. 

The third group is wholly blameworthy. Ibn Bartal’s response regarding this 
group contains several elements and is not wholly consistent between the two versions 


preserved in al-Jawahir al-mukhtara. In the first version, the jurist writes: 


As for the third third, they have lost their religion and their [standing in this] world, 
and have violated what their master [viz., Muhammad] has commanded of them; thus 
they deserve a severe punishment. There is disagreement as to their punishment, 
[divided] among five opinions. The commonly accepted one is that which was held by 
Ibn al-Qasim and Sahnin, which is that he should be killed without being asked to 
repent - may God protect us from this calamity. While the Muslim’s life is inviolable, 
through this [viz., intending to reside permanently among infidels] he makes his [own] 
life licit. 


™ Appendix C, 407; Appendix D, 419. 
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Likewise, it is not permissible for a Muslim to buy and sell [goods] with the 
Christians, as through this they [viz., the Christians] are made stronger against the 
Muslims. The people in these lands should have patiently endured their affliction 
[rather than engaging in trade with Christians] until God provided an effective end to 
[the situation].” 


In this version of the answer, Ibn Bartal appears to pronounce this final third, who 
were described in the question as those are content to live under Christian rule and to 
pay the tribute indefinitely, as traitors and apostates deserving of death. This is 
incongruous with the jurist’s earlier response in his first fatwa, in which he judged a 
similar group described as merely paying tribute to the enemy as the least sinful of the 
five groups in question. In that earlier response, Ibn Bartal had disallowed their 
testimony and their leading of prayer, but had upheld the inviolability of their lives and 
property. This response quoted here more closely resembles Ibn Bartal’s earlier ruling 
regarding those who spy or fight for the enemy. 

That something has been lost or garbled in either Ibn Bartal’s responses to these 
questions, or in their copying and preservation, is confirmed by his second response to 
this same question of the three groups: 


As for the third third, they are a truly vile third, because they have lost their religion 
and their [standing in this] world, and have violated what their master [viz., 
Muhammad] has commanded of them; for it is not permissible for a Muslim to conclude 
a treaty with the infidels which stipulates that he pay them a tribute; [this is] by 
agreement within the school of Malik. Thus anyone who does this been disobedient to 
God Most High and gone against His messenger - may God bless him and grant him 
salvation. What is obligatory upon you and upon our masters who reside there is to 
inform this third of their error and to rebuke, as much as they can, those among this 
third who have power and authority. Then if they disobey, they should be renounced; 
and it will not be permissible for you to act as their guardians or executors, nor for you 
to witness for them, nor to pray the funeral prayer for their dead, nor to attend to their 
(legal) affairs, unless they turn back from their sinful action and their contemptible 
depravity. 

You had informed us in your question before this that the third category contains 
groups who convey news of the Muslims to the Christians, and inform them as to their 
weaknesses, and work with them in matters damaging to the Muslims; this group 
deserves a severe punishment. There is disagreement as to their punishment, [divided] 
among five opinions. The commonly accepted one is that which was held by Ibn al- 
Qasim and Sahnin, which is that the punishment for whoever does this is death, 


® Appendix C, 402; Appendix D, 416. 
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without his being asked to repent - may God protect us from this great calamity. While 
the Muslim’s life is inviolable, through this [viz., informing against Muslims] he makes 
his [own] life licit. 

You also had informed us that they pay tribute to the Christians, they trade with 
them, and they bring to them things from which they can benefit. We answered you, 
saying that it is not permissible for a Muslim to bring to the Christians anything that 
strengthens them against the Muslims, nor is it permissible for him to sell to them, or 
to buy from them, in a place where he is humiliated by them, such as in your lands, 
because Islam should be elevated, and [no other religion] should be elevated above it. 
The people in these lands should have been patient in their religion until they had 
completely despaired of any hoped-for assistance.”° 


In this version of his answer, Ibn Bartal is more clearly dividing this last group - those 
content to pay tribute - into three categories. The first category, those who do no 
more than pay tribute, is indeed guilty of a lesser offense than are those who spy for 
the enemy. Ibn Bartal considers that the ordinary lay Muslims in this first category 
may be unaware of the implications of their actions, or may have been lead astray by 
their local leaders. The jurist demands that the mustafti and his honorable peers 
residing in this area do all they can to inform these people of their sins, rebuke their 
leaders, and guide them all from error. For those who persist in their ways, Ibn Bartal 
recommends not the death penalty but a loss of membership in the Muslim community: 
he instructs the mustafti and his peers not to act as guardians or executors for them, not 
to pray the funeral prayer for their dead, not to witness for them, and not to attend to 
their legal issues. From this, we may conclude that the mustafti is a jurist, most likely a 
mufti, and that his fellow addressees are also religious leaders or legal professionals. 


This set of fatwdas thus not only reinforces the impermissibility of paying tribute to 





7° Appendix D, 408-409; Appendix D, 420-21. This passage is followed by a statement that these people 
should have been patient especially because their territory is adjacent to Muslim territory and Uthman 
al-Marint’s victory is still anticipated. This appears to refer to Marinid sultan Abi Sa‘td ‘Uthman III (r. 
800-823/ 1398-1420), who was in power when Ceuta was captured by the Portuguese in 1415. This 
anachronistic element suggests a further level of corruption in the text. While it is possible that I have 
misidentified Ibn Bartal and that this jurist was actually writing at the time of Ceuta’s capture - which 
would help explain the messiness of the three fatwas, if this was the first response to such an event - this 
third fatwa also refers to Asilah as occupied, which was not the case until 1471. It seems most likely that 
Ibn Bartal was indeed writing in the late fifteenth century, but that he (or a later editor) may have added 
into his fatwa pieces of an earlier jurist’s response to the occupation of Ceuta. 
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Christians, but also tasks religious leaders with convincing residents of these areas to 
move and instructs them to refuse these residents’ requests for counsel, services, and 
recognition as Muslims. 

Ibn Bartal’s second category of those who fall within the final third consist of 
those who, in addition to paying tribute, actively spy for the Christians. This faction 
deserves a severe punishment, and although there is disagreement as to that 
punishment, the commonly accepted view is that spies should be killed. 
Acknowledging that spies were not mentioned in this version of the question, the jurist 
explains his discussion of their status by stating that the mustafti had asked about them 
in an earlier question. As there are no spies in either version of this question (Ibn 
Bartal’s second and third fatwas), the jurist may well be referring to the five-part 
question submitted to him in the first fatwa. This above-quoted statement on the spy’s 
fate matches both the penalty prescribed for spying in that first fatwa and the penalty 
for simply paying tribute to Christian rulers in the second fatwa. This correlation 
confirms that the analogous passage in the middle fatwa is a product of confusion, 
either Ibn Bartal’s or that of a later transmitter of his opinions. 

Following the section on spies, Ibn Bartal addresses the status of those who 
trade with the Christians, a category which he likewise acknowledges was not part of 
the immediate question he is answering, but which he says the same mustafti had 
described in an earlier communication. As in the case of the spies, trading with the 
enemy was only mentioned in the first question posed to Ibn Bartal, not in the second 
one, at least as they are recorded in al-Jawahir al-mukhtara. Unlike spying, though, the 


jurist had also addressed trading with the enemy in second fatwa, seemingly 
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gratuitously. In both his second and third fatwas, Ibn Bartal stresses that Muslims must 
not trade with Christians, as both buying from them and selling to them can strengthen 
their domination over the Muslims. Rather, the Muslims in these areas should have 
waited patiently, apparently for military assistance from other Muslims or for delivery 
of the goods they resorted to buying from the Christians. 

Although unclear throughout, the exact relationship to Christian authority of 
the Muslims under discussion in the second and third fatwas becomes even less clear in 
this last section on trade. Ibn Bartal’s statement that one should not trade with 
Christians “in a place where he is humiliated by them, such as in your lands” suggests 
that the mustafti is currently living under Christian rule, not simply in an area which is 
adjacent to Christian-controlled territory or that will come to be considered Christian- 
controlled once the tribute demanded of the residents falls due. It may be that this 
distinction was also lost in the shuffle of three hurried questions and answers. What 
we can safely conclude is that the question of what exactly constituted living under 
Christian authority was not clear-cut in this period, and that this situation added 
further complexity to an already-difficult set of legal issues regarding Muslim-Christian 
relations in Morocco. 

Finally, in this last fatwa, Ibn Bartal also responds to a question he is asked 
regarding a separate issue, concerning a man from Asilah who has been captured as a 
prisoner of war. The man is in debt, and the mustafti wants to know if the money he has 
left behind may be used to pay his ransom, or if the man’s debts must first be paid. Ibn 
Bartal states that the money must be put toward the man’s debts, and offers detailed 


instructions as to how this should be done. The jurist may have found this man’s case 
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far less urgent than the case of frontier Muslims, as this issue is not included in Ibn 
Bartal’s second fatwa (the first version of this question and answer). Either this part of 
the exchange was edited out of the first version, or Ibn Bartal had hastily replied to the 
first case only and was still preparing his answer to the Asilah case when the re- 
submitted version of the question arrived and required him to re-write the entire 
answer. 

Before proceeding to summarize the other opinions included in al-Jawahir al- 
mukhtara, a few preliminary observations may be made on the basis of this first series of 
fatwas issued by Ibn Bartal. First, these three fatwas provide us with a rich set of 
repetitions and discrepancies, historical details, and mufti’s comments which all shed 
light on the actual process by which these questions were asked and answered. 
Although the structure and content of these texts strongly suggest they were shaped by 
a formal juristic discourse - as will become more apparent below - they nonetheless 
clearly reflect direct responses to issues of immediate practical importance. The 
mustafti so urgently desired a response to his questions that he submitted one set of 
them twice, despite Ibn Bartal’s protest that he had answered and returned them 
immediately upon receiving them the first time. Either Ibn Bartal composed, or 
someone else copied, that first set of answers (in the second fatwa) so hastily that the 
resulting text is not even an accurate statement of the jurist’s opinion, if the answers 
given in his other two fatwas can be taken to represent his actual position. The 
messiness of these fatwds does as much to demonstrate the contemporary importance 
of the legal issues under discussion as does the highly polished and comprehensive 


nature of Asnd al-matajir. 
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Ibn Bartal’s instructions to the mustafti in the third fatwa also reveal an 
expectation that these fatwds would inform the concrete actions of local religious 
leaders in changing the attitudes and behaviors of the general public. We can thus 
identify at least one of the practical purposes this set of fatwas was meant to serve - 
public awareness - which is a useful aid in making sense of such a complex set of 
questions and answers. Ibn Bartal’s use of the second person in delivering these 
instructions, rather than the fatwa’s usual third person form of address, gives the 
exchange an added immediacy. 

This sense of urgency and specificity of purpose is greatly reduced in al- 
Wazzanr's (d. 1342/1923) smaller collection of fatwas (al-Nawazil al-sughra), where Ibn 
Bartal’s three rulings appear as one composite, orderly text.” This concise version 
lacks, among other details, Ibn Bartal’s instructions to the mustafti. Al-Wazzani most 
likely edited the fatwa in order to increase its usefulness to the professional legal 
audience of his compilation, either by presenting a more generally applicable 
precedent or a clearer summary of the positions which had been adopted in Ibn Bartal’s 
time. Nonetheless, it is the unpolished set of three partially contradictory fatwas 
preserved by al-Zayyati and later by al-Tusuli that afford us a more generous sense of 
how jurists grappled with the complexities of Moroccans’ relationships to Portuguese 


authority in the late fifteenth and early sixteenth centuries. 





” Al-Wazzani, al-Nawazil al-sughra, 1:419. Al-Wazzani erroneously records the jurist’s name as Abi al- 
Hasan ‘Alt b. ‘Abd Allah al-Ansari. 
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Al-Waryaglt 

Abi Muhammad “Abd Allah b. “Abd al-wWahid al-Waryagli (d. 894/1488-89), 
whom Ibn ‘Askar noted above as a contemporary of Ibn Bartal, issued the next fatwa to 
be considered in this section of al-Jawahir al-mukhtara. Al-Waryagli’s fatwa on Muslims 
living under Christian rule in Morocco follows Ibn Bartal’s first fatwa in al-Zayyati’s 
compilation and likewise appears in al-Tusilt’s al-Jawahir al-nafisa, but it was not 
reproduced in either of al-Wazzant’s compilations, nor does it appear in any other work 
of which I am aware. That this fatwa does not appear in al-Wansharis1’s Mi‘yar will not 
be surprising, given the relationship between al-Wansharisi and al-Waryagli. 

“Abd Allah al-Waryaglt is included in a number of biographical works, but is 
treated most substantially in Ibn “Askar’s Dawhat al-nashir and in Ibn al-Qadi al- 
Miknasi’s Jadhwat al-Igtibas.”* Although Ibn ‘Askar errs (according to the other sources) 
in placing al-Waryaglt’s death in the first decade of the tenth century hijri, his entry 
nonetheless provides some of the most useful information for interpreting the jurist’s 
fatwa. Ibn ‘Askar writes that al-Waryagli was one of the foremost jurists of his time, 
who came close to or indeed attained the level of ijtihad. His masters included 
Muhammad b. Qasim al-Qawri (d. 872/1468)” and Abi Muhammad ‘Abd Allah al- 
“Abdisi (d. 849/1446), with whom he must have studied in Fez, and Muhammad b. 
Ahmad b. Marziiq (d. 842/1439), whose lessons he travelled to Tlemcen to attend. 


According to Ibn ‘Askar, when al-Waryagli returned from Tlemcen he found that the 


8 DN, 34-37; JI, 2:439-40. While in most notices the jurist’s name is spelled with a jim, this letter is 
replaced with a three-pointed kaf in Jadhwat al-Iqtibas. These two variants are often used interchangeably 
in Maghribi orthography to represent the equivalent of a hard ‘g’ in English. The index to Mawsi‘at a‘lam 
al-Maghrib also lists one al-Waryagli whose name is spelled with a ghayn and one with a modified kaf 
which has a second upper slash rather than three points. See also SN, 1:384; NI, 1:251-52; DH, 317; SF, 
3:386-87; TD, 111 (spelled al-Wazyahi). 

79 SN, 2:130-31. 
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Christians had descended upon Tangier and Asilah; this must refer to early Portuguese 
raids and attacks rather than occupation, as it was not until 876/1471 that Wattasid 
sultan Muhammad al-Shaykh signed control of these cities over to King Affonso V. In 
this account, al-Waryagli then joined the defensive outposts in the northwestern al- 
Habt region, devoting himself to teaching, judging, and issuing fatwas throughout the 
region and especially in Qasr al-Kutama (al-Qasr al-Kabir) each winter and spring, and 
to jihad each summer and fall. He eventually settled in Fez, where he assumed a 
position of leadership in the scholarly community and was only asked to respond to the 
most difficult and important legal issues. He studied all four legal madhhabs, but 
limited himself to Maliki doctrine, “as though he were al-Mazari, on his level.”** 

Ibn al-Qadi al-MiknAsi’s account of al-Waryaglt’s life is drawn primarily from the 
fihris of Ibn Ghazi (d. 919/1513),*" one of al-Waryagli’s most prominent students. Ibn 
Ghazi completed his studies with al-Waryagli in 876/1471-72, the same year in which 
the latter was dismissed from his teaching post at one of the madrasas (colleges of law) 
in Fez. His post was given to al-Wansharis1, whose biographers date his arrival from 
Tlemcen to two years prior, in 874/1469. A dispute ensued between the two jurists as 
to which one was owed the salary for the teaching post. In an effort to bolster his own 
case, al-WansharisI requested fatwdas on the matter from the leading jurists of Tlemcen, 
including his former teacher and the city’s chief judge Ibrahim al-‘Uqbani. Although 


these jurists all ruled in al-Wansharist’s favor, the scholars of Fez “turned a deaf ear” to 





ae DN, 36. 
*t Muhammad b. Ahmad b. Ghazi (d. 919/1513) was imam and khatib of the Qarawiyin mosque. SN, 1:398- 
99, 
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these fatwas, leaving al-Wansharist so distraught he nearly died.” Although they were 
thus unsuccessful, the Tlemcen scholars’ opinions are featured in the Mi‘yar, giving al- 
Wansharisi and his supporters the final word.” From the compiler’s introduction to 
this set of fatwas, it appears that al-Waryagli had taught the first two or three months 
of what he understood to be a year’s contract, before the Imam al-Muslimin, who must 
have been the last Idrisid ruler of Fez prior to Muhammad al-Shaykh’s victory, gave the 
position to al-Wansharis1, who promptly began his teaching duties. The legal issue at 
stake was whether the terms of the endowment governing the appointment and 
salaries of the madrasa’s employees required that the full year’s salary be paid to al- 
Waryagli, or if it should be pro-rated and split between the two jurists, or if the full 
amount should go to al-Wansharisi. The Fast scholars at the time presumably chose to 
pay the full year’s salary to al-Waryaglt, while al-Wansharis1, having been appointed to 
the post by the ruler of his new city, quite likely continued to do the actual teaching. 

It is thus easy to imagine that al-Wansharis1 left to other scholars the work of 
preserving al-Waryagli’s opinions for posterity. Yet apart from the personal rivalry 
between these two scholars, the latter’s opinion regarding Muslims living under 
Christian rule is also of a very different tone than that adopted by al-Wansharisi in Asna 
al-matdjir and in the Marbella fatwa. Of the rulings which have thus far come to light 
from this period, al-Waryagli’s is perhaps the least forgiving of Muslims who have 


found themselves under Christian rule. 





°° JI, 2:439-40. Castro also translates part of Ibn Ghazi’s account in “Principales Aspectos” (330-31), but 
the translation contains errors, including in the date. See also Benchekroun, La Vie Intellectuelle, 79; al- 
Nasiri, al-Istiqsd, 4:321 (al-Waryagl1 is spelled with k rather than g). 

83 Al-Wansharisi, al-Mi‘yar, 7:347-54. 
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As preserved in al-Jawahir al-mukhtara, the question posed to al-Waryaglt 
concerns “our Muslim brothers” who live in their own lands but are now subject to 
infidel laws.” This area is adjacent to territory which remains under Muslim rule, but 
despite this, the subject Muslims have not availed themselves of the opportunity to 
move to an area where they would not be subject to infidel laws and influences. The 
unidentified questioner wishes to know if these Muslims’ lives, families, and property 
are forfeit and if their prayers, giving of alms, and fasting are valid. 

Al-Waryagli’s response is worth quoting at length: 


What you mentioned of this vile, contemptible group, whose perceptive faculties God 
has obscured after [having granted them] vision, and whom He has led astray through 
the spread of unbelief into their hearts after [having given them] insight, and who are 
content to live under the impure infidels who do not believe in [God] the 
Compassionate and who insult our prophet and lord Muhammad - may the best 
blessings and purest peace be upon him - upon my life, the likes of this could only arise 
from someone weak in faith, whom God has previously led into error and from whom 
He has withdrawn. This is in addition to their strengthening the infidels and exposing 
[the testification] “There is no God but God” to the scorn of those who worship idols; 
and all of this is by their choice, without compulsion. [The ruling] that our masters 
have chosen with regard to these people, and [which is adopted in] the fatawa our 
shaykhs have issued concerning them, is that it is necessary to kill them and take their 
property as booty (fay’), because the land [they are in] is infidel territory and their 
property is under infidel control, not under their own control. This is because they can 
take it from them [viz., the infidels can seize the Muslims’ property] whenever they 
wish, the territory is theirs, and they have the authority over it [viz., over the land and 
everything in it]. 

Their women should likewise be captured and taken from them until they reach 
Muslim territory. They are then judged divorced and are prevented from [re-marrying] 
their spouses. They should be married off, and it is not permissible to have their wives 
remain with them. 

Oh questioner, you have committed a serious error by calling them “our Muslim 
brothers.” Rather, they are our enemies and the enemies of the religion - may God 
frustrate their efforts and block their good fortune. They are the brothers and 
supporters of the infidels - may God strengthen the Muslims against them and enable 
their swords to [strike] their necks and the necks of the infidels - whose group they 
have joined and to whose side they have gone. Peace be upon you, Oh questioner, but 
not upon them. 


Unlike Ibn Bartal’s second fatwa, in which that jurist also appeared to rule that Muslims 


under non-Muslim rule forfeit their inviolability, al-Waryagli’s opinion bears no signs 


** Appendix C, 397-99; Appendix D, 412-13. 
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of ambiguity or textual corruption which would suggest that he is referring only to 
spies or to those who fight on behalf of the enemy. Rather, these Muslims’ offenses are 
largely those that are familiar from al-Wansharist’s opinions: being content to live 
under infidel rule, thereby exposing themselves to impurities and to the slandering of 
the Prophet; strengthening the enemy; and exposing Islam to scorn. Yet the 
implications of these actions are far more serious than in previously examined fatwas: 
Al-Waryaglt not only rules that Muslims who voluntarily remain under Muslim rule 
may be killed, but also encourages and even requires that they be killed. While the 
argument that these Muslims do not possess valid ownership of their property is 
familiar, al-Waryagli’s statement that this property must be taken as booty is similarly 
encouraging of militant activity which targets Muslims living under Christian rule 
rather than simply allowing them to be victims of collateral damage of campaigns 
aimed against Christians. 

Al-Waryaglt also requires that these Muslims’ wives be taken to Muslim 
territory, divorced from their husbands, and remarried to other men. The jurist goes 
on to chastise his questioner for even referring to Muslims under Christian rule as “our 
brothers,” and he implies that they must not be greeted with the customary formula 
“peace be upon you.” Al-Waryagli even goes so far as to pray that God will strengthen 
the Muslims and guide their swords to the necks of both the Christians and the Muslims 
who live in their midst. 

A number of preliminary conclusions may also be drawn on the basis of this 
fatwa. First, al-Wansharist’s rulings in Asnd al-matajir and in the Marbella fatwa, which 


call for emigration and for the punishment of those who publically mock the idea of 
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emigrating to the Maghrib, may be described as moderate in comparison with al- 
Waryagli’s active encouragement of combat against Muslims living under Christian 
rule. Nonetheless, al-Waryagli, like al-Wansharis1, is careful to note that his fatwa 
concerns those Muslims remaining in Christian-controlled territory by choice, not by 
compulsion. 

Second, two possible reasons for the severity of al-Waryagli’s ruling may be 
advanced, and may additionally help to illuminate some of the differences between 
North African jurists’ attitudes toward Christians living under Muslim rule in Spain and 
the parallel phenomenon in Morocco itself. First, al-Waryaglt, along with other 
scholars, Sufi masters, and lay Muslims, was actively engaged at this time in defending 
against Portuguese encroachment in Morocco and in attempting to recover lost 
territory. While jihad to regain territory in Spain was no longer an option for Andalust 
Muslims, it was still a viable and praiseworthy activity in Morocco. Muslims who 
remained in Portuguese territory, even without spying for them or selling them 
weapons, would have hampered the ability of mujahidin (warriors) to conduct raids and 
attacks without risking the possibility that they would harm fellow Muslims. Solutions 
to this ethical and logistical obstacle included convincing those resident Muslims to 
separate themselves from the enemy targets of attack by moving to Muslim territory, 
or removing the distinction between these two groups by stripping the inviolability of 
those Muslims who chose to remain intertwined with the enemy. While emigration has 
the added benefit from a military standpoint of increasing the ranks of those able to 
fight, as well as depriving the enemy of valuable resources, it is also a far more complex 


and time-consuming solution. 
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In fifteenth and sixteenth-century Morocco, Maliki jurists’ encouragement of 
hijra from Spain helped to channel Andalusi Muslims into the state army or local jihad 
movements without compromising Muslims’ military efforts in Spain itself. In 
Morocco, the situation was far more complicated in this period, and jurists accordingly 
adopted a diverse range of opinions. As seen in Ibn Bartal’s third fatwa, Muslims living 
at the edges of Christian-held territory could even argue that remaining where they 
were, despite their having signed an unfavorable treaty with the enemy, offered a 
strategic military advantage in the ongoing fight against Portuguese dominance. Al- 
Waryagli’s fatwa, in which he emphasizes the prohibition of living under Christian rule 
but wastes no time praising or encouraging further emigration, was most likely meant 
to assist warriors in the successful prosecution of jihad by alleviating any concerns 
regarding the wrongful infliction of death and damages upon fellow Muslims. 

Al-Waryagli may also have had personal reasons for his striking condemnation 
of Muslims living in Portuguese territory. In al-Jawahir al-mukhtara, al-Waryagll is 
described as “one of the jurists of Tangier.” Although his biographers do not state 
where or when this jurist was born, he may have lived in Tangier prior to pursuing his 
education in Fez and Tlemcen. According to Ibn ‘Askar, al-Waryagli committed himself 
to the seasonal pursuit of jihad upon returning from Tlemcen and finding Tangier and 
Asilah full of Christians; perhaps he had hoped to begin his career in Tangier and was 
forced to make other plans. His personal attachment to a city lost to the Portuguese 
could very well have contributed to his lack of sympathy for any Muslims thought to be 
hindering efforts to recapture the port, or worse, cooperating with and strengthening 


the enemy. 
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Al-Mawasi 

Following al-Waryagli’s fatwa is one issued by Abt Mahdi Isa b. Ahmad b. 
Muhammad al-Mawasi al-Batti’l (d. 8396/1491), who was recognized as the chief mufti 
of Fez following his teacher Muhammad b. Qasim al-Qawri (d. 872/1468) and prior to 
Muhammad ‘Abd al-Rahman al-Ifrani, known as al-Qadi al-Miknasi (d. 917/1511). In 
addition to al-Qawri, al-Mawasi studied with Abd Muhammad ‘Abd Allah al-“Abdiisi and 
others in Fez and Tlemcen. Although his birth date is unknown, he is said to have died 
at a very old age, and most sources agree that he preached in Fez al-Jadida for nearly 
sixty years.*° Al-Mawasi has a number of fatwds recorded in the Mi‘yar, including one in 
which al-Wansharist describes him as the fagth and mufti of Fez.*’ Al-Mawasi thus 
appears to have been chief mufti at some point during al-Wansharisi’s compilation of 
the Mi‘yar.* 

In al-Mawast’s fatwa” as recorded in al-Jawahir al-mukhtara, he is simply 
described as a jurist and mufti; this may indicate that the text was composed prior to his 
being named the mufti of Fez. The question posed to al-Mawasi, again by an 
unidentified mustafti, is similar to the ones answered by Ibn Bartal and al-Waryaglt: a 
group of Muslims are living in their own lands, where they are now subject to infidel 


rule. The questioner asks if it is permissible for these Muslims to remain where they 





* For al-Mawast's biography, see: TD, 270; DH, 378; NI, 1:335; KM, 1:320-21; JI, 2:502-503; al-Hajji, Alf Sana, 
152, 272 (Wafayat al-Wansharist, Laqt al-Fara’id); MM, 2:796. The jurist’s name is misspelled in the 
manuscripts; see Appendix D, 414. 

°° In Durrat al-hijal, Ibn al-Qadi al-MiknAsi, who spells the jurist’s name al-Batiisi, writes that he was khatib 
of the Qayrawiyin. 

*7 Al-Wansharisi, al-Mi‘yar, 4:485-86. Although his name appears here as Abi Mahdi ‘Isa al-Mawasi, al- 
Wansharisi and Ahmad b. al-Qadi both write in their biographical compilations that the jurist was known 
as Ibn Mawas. See al-Hajji, Alf Sana, 152, 272. 

** For a tentative list of chief muftis of Fez in this period, see Stewart, “Identity,” 297-98. For the dates of 
composition of the Mi‘yar, see above p. 17 n. 20. 

® Appendix C, 399-401; Appendix D, 414-15. 
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are, despite the ease with which they could move and their capability of doing so. As in 
the questions posed to Ibn Bartal, these subject Muslims are then divided into several 
groups based on their relationship to Christian authority. Although the manuscripts 
show some variants, the question appears to describe four groups: those who only pay 
a tribute to their infidel rulers, those who additionally trade with the enemy, those who 
provide the enemy with information about the Muslims, and those who happily fish 
with the enemy, praising the times and asking God to prolong them. Al-Mawasi is 
asked to explain the legal status of each group. 

The beginning of al-Mawasi’s response treats the overall permissibility of living 
under non-Muslim rule and addresses the first two groups described: 


As for Muslims’ remaining under infidel rule, this is prohibited. Whoever frequents 
their homes has lost his religion and his [standing in the] world, and is in violation of 
what his master [viz., Muhammad] has commanded of him; for it is not permissible for 
a Muslim to conclude a treaty with the infidel to the effect that he will pay him tribute. 
This is agreed upon within the Maliki school, so for whoever does that [viz., lives under 
infidel rule], his testimony is not accepted, nor is his leading of prayer. This is the rule 
for the first category; for Islam should be elevated, and [no other religion] should be 
elevated above it. 

As for the judgment concerning the second category, which consists of those who 
frequent their places for trade, they are worse than the first category and their 
situation is more repugnant.” 


This section of the answer is remarkably similar to Ibn Bartal’s responses. The first 
paragraph here is nearly identical to the passage in Ibn Bartal’s third fatwa which 
addresses the status of a group who is content to live under infidel rule and to pay 
them a tribute.” The second paragraph, concerning those who trade with the enemy, is 
nearly identical to Ibn Bartal’s statement regarding such a group in his first fatwa.” 
These similarities, and those that will be noted below, strongly suggest a shared juristic 


discourse, perhaps centered around one common source of questions. It may be that 





°° Appendix C, 399-400; Appendix D, 414. 
*! See above, pg. 127. 
* See Appendix C, 396; Appendix D, 412. 
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these jurists discussed and debated their answers together, or that each successive 
jurist to offer an answer was reading and in part responding to the previous answers. 

The third part of al-Mawast’s response conflates the third and fourth groups 
mentioned in the question, which consisted of those who inform the infidel enemy 
concerning the Muslims, and those who show affection toward the enemy and pray for 
the continuation of their rule. The jurist writes: 


As for the third category, which consists of those who frequent their places for trade 
and inform them of the Muslims’ affairs, this is the most repugnant of the three groups 
and the closest in status to that of a spy who identifies the Muslims’ weaknesses. Is his 
informing [the Christians] as to the Muslims’ disadvantages similar [in status] to 
banditry, the perpetrators of which must be killed, in order to prevent the injury and 
corruption [this causes]? This is the considered view of those who say that the spy 
must be killed. [Others say] that he should not be killed, but that the ruler (al-imam) 
determines his punishment and admonishment, or [that] a distinction should be made 
between one who acted in this manner [during] a single lapse [in judgment, as opposed 
to repeatedly]; this is a well-known point of scholarly disagreement. Also, should his 
repentance be accepted or not? [As to this question, his case] resembles the religion of 
the heretic with regard to the concealment of his action — this is [regarding] the one 
who frequently visits them, who shows the most affection toward them and informs 
them of the routes conducive to threatening the Muslims; for this is the most malicious 
and repugnant group. [This group] is closer to the infidels than to the believers, 
because love for the infidel and praying for his strength and power over the Muslims 
are among the signs of unbelief. May God protect us from apostasy and a change of 
conviction. 


Al-Mawast offers the most nuanced and detailed discussion thus far concerning the 
classification of this type of group and the punishment for their actions. The jurist 
appears to entertain the possibility that the information provided by these Muslims to 
their Christian overlords might not constitute spying. At the very least, al-Mawas! sees 
fit to review the analogy with banditry which provides the basis for the view that spies 
should be killed. The jurist then lists a number of other considerations affecting the 
punishment of such informers. This is in contrast to Ibn Bartal, who had acknowledged 
the existence of five opinions regarding the punishment of spies but cited only the 


commonly accepted (mashhir) one, that they be killed without an opportunity to 
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repent. Al-Mawasi's lengthier discussion may indicate that he was concerned with an 
actual or potential legal case involving subject Muslims, unlike al-Waryagli, for 
example, whose fatwa appeared to address the concerns of military leaders or soldiers 
attacking an occupied area. 

Al-Wazzant's smaller fatwa compilation includes a version of al-Mawasi’s ruling 
which has been edited such that it more clearly responds to all four categories listed in 
the question.” The fourth category begins with “the one who frequently visits them 
and informs them of the routes,” with slight variations in wording from the edition 
presented here. Al-Wazzan1’s modification fails to disjoin al-Mawast’s conflation in this 
answer of those who spy for the enemy and those who are content to live under enemy 
rule and who pray for a continuation of the status quo. The discrepancies in the 
manuscripts as to the categories described in the question, and this conflation of 
groups in the answer, share to a lesser extent the untidy composition of Ibn Bartal’s 
fatwas, and again suggest that the expectations of an established discourse may have 


influenced the structure and content of these rulings. 


Excerpts from al-Burzuli and Ibn Rabi 

Following Ibn Bartal’s second fatwa in al-Jawahir al-mukhtara are two excerpts 
from lengthier writings.” Al-Zayyati describes the first as taken from the chapter on 
jihad in a work of figh written by a jurist named Abi al-Qasim; he is referring to Abi al- 


Qasim al-Burzulti (d. 841/1438) and the chapter on jihad in his substantial fatwa 





°° Al-Wazzani, al-Nawazil al-sughra, 4:418. The editor - either al-Wazzani or an earlier source from which 
this jurist copied the text - signals that he has modified the text by noting at the end of the passage that 
he has reproduced the meaning, rather than the exact wording, of the original. 

* Appendix C, 403-406; Appendix D, 417-19. 
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collection, Fatawd al-Burzult, which also served as one of al-Wansharis1’s primary 
sources for the rulings contained in the Mi‘yar. The opinions excerpted from Fatawa al- 
Burzuli relate to the debate over Mudéjars’ ownership of their property, and also appear 
in two places in the Mi‘yar as well as at different points in Asnd al-matajir and the 
Marbella fatwa.” 

The second excerpt is part of the fatwa by Ibn Rabr which al-Wansharisi also 
quotes extensively in Asnd al-matajir and in the Marbella fatwa.” Al-Zayyati must have 
selected these excerpts for their value in connection with the legal issues discussed in 
this group of fatwds. The issues addressed in the excerpts include the question of 
whether or not Muslims in enemy territory possess valid ownership of their property; 
the question of whether religion or territory guarantees inviolability of one’s person 
and property; and the parallel drawn by Maliki jurists between the case of one who 
converts to Islam in enemy territory and the Muslim whose territory is conquered by 


Christians. 


Al-Wansharist’s ‘Berber Fatwa’ 
A lengthy opinion issued by al-Wansharisi follows Ibn Bartal’s third fatwa.” The 
question is nearly identical to the one posed to al-Mawasi, with only slight variations in 


vocabulary and details. Al-Wansharis! is asked about a group of Berbers who are 





*® Al-Burzult, Fatawa al-Burzult, 2:22-23; al-Wansharisi, al-Mi‘yar, 2:438-39; 6:156-57. 

°° Buzineb translates into Spanish part of this excerpt from Ibn Rabr’s fatwa (“Respuestas,” 54-55). Van 
Koningsveld and Wiegers note that this jurist’s name is misspelled in al-Jawahir al-mukhtara and therefore 
also in Buzineb’s article; whereas the manuscripts record Ibn Rabi‘a, the relevant biographical notices 
give the jurist’s name as Ibn Rabi®. Although Van Koningsveld and Wiegers believed this passage in al- 
Jawahir al-mukhtara to be the only known quotation of Ibn Rabr’s fatwa other than the private manuscript 
they consulted, al-Tusult also reproduces this section of al-Jawahir al-mukhtara in his al-Jawahir al-nafisa. 
Van Koningsveld and Wiegers, “Islamic Statute,” 20. 

*” Appendix D, 421-27. 
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residing in their lands, subject to infidel rule, despite their ability to leave. The 
anonymous mustafti wishes to know if this residence is permitted, and goes on to 
describe four categories into which these Muslims may be grouped: 1) those who 
continue to live there but who do not go to the infidel for trade or for any other reason; 
2) those who go to them for trade, but not for any other reason; 3) those who go to 
them for trade and also inform them of the Muslims’ affairs; and 4) those who fish with 
them, inform them concerning the Muslims, go to them with their legal disputes, and 
pray for the continuation of infidel rule.” 

Additionally, the questioner asks if it is permissible for other Muslims to buy 
from the infidels property which they have seized from the Muslims under their 
control. In connection with this last question, the mustafti notes that a student of the 
religious sciences has been going to the enemy and buying books from them, in order 
to remove these books from infidel hands. 

Al-Wansharisi treats each part of the question in turn. In response to the first 
issue, he states: 


Submission to infidel rule and residence in dar al-harb, with the ability to move from 
there and to distance [oneself] from this, is prohibited; it is not permissible [even] for 
one moment or for one hour of one day. The prescribed, imperative obligation is to 
emigrate from infidel areas, to move away from them to dar al-Islam where their 
[infidel] laws do not apply.” 


Al-Wansharisi supports this statement with a much abbreviated version of the evidence 
presented in Asnd al-matdgir: Qur’an 4:97-99 enjoining hijra, the hadith in which 
Muhammad declares his innocence of any Muslim living among infidels, the consensus 


of the scholars that those who convert to Islam in dar al-harb must emigrate, and 





*® While the activity pursued with the Christians in al-Mawas'’s fatwa is clearly fishing, because it is done 
in boats, here the same verb may also refer to hunting. 
» Appendix D, 422. 
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Malik’s disapproval of any Muslim’s residence in non-Muslim territory. Significantly, 
in explaining the Qur’an’s exemption of those who are weak and oppressed from the 
obligation to emigrate, al-Wansharisi notes here that this includes those who will 
perish if they attempt to go forth; this will be important to comparing al-Wansharisi's 
and al-‘Abdis1’s opinions in the next section of this chapter. 

Al-Wansharisi goes on to address the amount of wealth a Muslim is obligated to 
spend in order to emigrate: 


The master jurists have stipulated that, if he does not find a means of freeing himself 
from the infidels’ cords other than by expending what money he has, we have made 
this an added obligation upon him. If he does not do this, his inviolability is 
incomplete, his testimony is inadmissible, and he has no right to a share in the booty or 
divisible spoils of war. 


This particular question is not as explicitly addressed in either Asnd al-matajir or the 
Marbella fatwa, although al-Wansharisi makes it clear in Asnd al-matajir that the 
possibility of financial hardship does not exempt Muslims from the obligation to 
emigrate. As will be seen in the next section, al-“Abdusi also addressed this specific 
question, but placed further emphasis on Muslims’ obligation to reduce themselves to 
ruin if necessary in order to emigrate from Christian territory. 

Al-Wansharist concludes this first part of his response with the following 
assortment of precedents related to Mudéjars: 


For this reason, [scholars within] the madhhab have disagreed as to the status of the 
Mudéjars’ property: Is its status that of the territory, and therefore like enemy 
property? Or is it still under their possession? 

According to one scholar, interacting with them is not permissible, nor is greeting 
them, similar to those with heretical beliefs (ahl al-ahwa’). 

The judge Abii al-Walid al-Baj1'” - may God have mercy upon him - stipulated that 
if a Muslim who lives in dar al-harb despite the ability to leave is killed unintentionally, 
no blood money is owed [to his family] for him. 

Adherents of the [Maliki] madhhab have also stipulated a refusal to accept the 
pronouncements of the Mudejars, such as the judges of the Mudéjars of Valencia, 
Tortosa, Pantelleria, and Majorca. They explained this by the fact that a condition for 


1© Aba al-Walid al-Baji (d. 474/1081), an Andalusi judge and jurist. SN, 1:178. 
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accepting a judge [i.e., accepting his written documents as valid] is the validity of his 
appointment, by someone demonstrably entitled to appoint him.” 


Like the proof-texts cited at the beginning of the response, much of this material, with 
slight variations, is also used to support the obligation to emigrate from non-Muslim 


1 His use of 


territory in al-Wansharisi’s two fatwas concerning emigration from Iberia. 
the same arguments here and in Asnd al-matajir and the Marbella fatwa indicate that al- 
Wansharis! considered the two cases of Muslims living under Christian rule in the 
Maghrib and in Iberia to be equivalent violations of the Maliki school’s prohibition of 
living under non-Muslim rule. This last section further demonstrates that the jurist 
considered these earlier opinions related specifically to Mudéjars to be authoritative 
precedents for questions regarding Moroccans under Portuguese control. 

As familiar as these arguments are, it might be noted that al-Wansharisi’s 
presentation of them here, in what I will call his Berber fatwa, appears slightly stricter 
than in Asna al-matajir and the Marbella fatwa. His mention of the opinion prohibiting 
interactions with Muslims under non-Muslim rule, including greeting them, is unique 
to this fatwa. And whereas in Asnd al-matdjir, al-Wansharisi cites Ibn ‘Arafa’s opinion 
that the documents of Mudejar judges were be treated with circumspection, here Ibn 
“Arafa’s opinion has been elevated to a widely-held school doctrine and intensified to 
an outright prohibition. 

Following this answer regarding the overall permissibility of these Berbers’ 
voluntarily living under Christian rule, al-Wansharist addresses the legal status of the 


second group, who were described in the question as those who, in addition to living 





* Appendix D, 423. 

Tn Asnd al-matdjir, al-Baji is not mentioned but a similar opinion held by Abi Hanifa’s regarding blood 
money is discussed. See Appendix A, 361-62. 

1 See Appendix A, 373. 
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under infidel rule, “go to them” for trade. Al-Wansharisi appears to respond as though 
this group were not already living in enemy territory, as he states that it is prohibited 
to enter infidel territory for any reason other than the ransoming of prisoners. The 
consequences of doing so are a loss of legal probity, meaning the Muslim’s testimony 
and leading of prayer are not valid. 

Al-Wansharisi then makes an explicit policy recommendation: 


What is obligatory upon the leaders of the Muslims and upon the community - may 
God provide for and assist them - is to prevent entry into the land of war for trade, and 
to place observation posts along the route for this [purpose], such that no one finds a 
way [to enter dar al-harb]. This is especially [necessary] if it is feared that any of those 
things will be brought to them whose sale to [the enemy] is prohibited and which 
[would increase their] power over the Muslims, in order for them to make use of it in 
their wars.’ 


At this point al-Wansharisi’s Berber fatwa departs sharply from Asnd al-matajir and the 
Marbella fatwa. As with the other fatwds included in this section of al-Jawahir al- 
mukhtara, this response clearly points to an ongoing state of war between those 
territories occupied by Christians and those that remain under Muslim control. Al- 
Wansharis! not only links trading with the enemy to providing them with war materiel, 
but also rules that all Muslims are obligated to prevent such treachery by observing the 
roads and blocking anyone attempting to enter foreign-occupied areas. 
Al-Wansharist concludes this section of his response by citing Malik’s strong dislike of 
travelling to dar al-harb for trade, as well as several scholars’ lists of materials which 
may not be sold to the enemy. 

In the third section of his response, al-Wansharis! addresses the status of spies, 


described here as those Muslims who inform the enemy of the Muslims’ weaknesses.'” 





* Appendix D, 424. 
* In the question, this group was described as trading with the infidels and informing them of the 
Muslims’ affairs in addition to living among them. 
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His answer regarding this group is similar to that of al-Mawast. Al-Wansharis1 begins 
with the opinion of Ibn al-Qasim and Sahnin that the spy should be killed without an 
opportunity to repent, but the jurist then lists a number of other opinions as to the 
punishment of confirmed spies, ranging from beating to imprisonment to exile. 

Al-Wansharisi divides the fourth group described in the question into three 
categories: those who fish or hunt with the infidel, those who go to them with their 
legal disputes, and those who pray for the continuation of infidel rule. He states that 
the legal probity of those in the first two categories is compromised and that their 
actions are extremely reprehensible, almost prohibited. As with his treatment of the 
second group, this response suggests that al-Wansharist is treating these actions 
independently of these same Muslims’ ongoing residence under non-Muslim rule. 

Al-Wansharist’s response regarding the third category within this fourth group 
is worth quoting in full: 


It is evident that this is a sign of the supplicant’s apostasy and deviation from right 
belief, and of the corruption of his heart and of his convictions. [This is] because this 
[action] indicates contentment with unbelief; and contentment with unbelief is 
unbelief. Shaykh Abi al-Hasan al-Ash‘ari - may God be pleased with him - put the 
desire for unbelief on par with unbelief, such as the construction of churches in which 
to engage in infidelity, or the killing of a prophet despite believing in the validity of his 
message, in order to do away with a legal code. According to al-Qarafi,'*° delaying 
someone who comes to you to convert also constitutes [a desire to further infidelity], 
because you advise him to delay [conversion to] Islam, and the desire to prolong 
infidelity, meaning the desire for its continuation, is infidelity. 

A legal issue which arose during the Shihab al-Din al-Qarafi’s days - may God have 
mercy upon him - is illustrative of this. One man said to another, “May God make you 
die as an infidel!” The shaykh Sharaf al-Din al-Karkht issued a fatwa [confirming] this 
[first] man’s infidelity, on account of the desire for infidelity implied by [his statement). 

This [desire for infidelity] is even clearer and more obvious in this case of yours. 
The best case for these deviants is that great lengths should be gone to in beating them, 
and the utmost effort applied to punishing them, such that they repent. [This should 
be done] just as [the Caliph] ‘Umar - may God have mercy upon him - beat Sabigh, 
whose conviction was suspected, until he said: “Oh Commander of the Muslims, if you 





°° Shihab al-Din Ahmad b, Idris al-Qarafi (d. 6834/1285) was a prominent Egyptian Maliki scholar. DM, 
128-130; SN, 1:270. 


150 


wanted to heal me, you have cured my illness; and if you wanted to kill me, finish me 
off.” So he let him go.” 


This section of al-Wansharis1’s response is particularly significant because the group in 
question has committed the same basic offenses of which Asnd al-matajir’s Andalust 
emigrants are found guilty: contentment with infidel rule, and the public expression of 
a desire for its continuance. In Asnd al-matdir, al-Wansharis1 likewise recommends 
severe punishment, including beating and imprisonment, but he stops short of 
declaring the emigrants to be apostates, stating merely that they border on infidelity. 
In this fatwa, al-Wansharisi is far less cautious. He accuses this Berber group 
directly of apostasy in his opening statement, and reinforces this verdict with several 
examples and opinions meant to show that even actions which promote infidelity 
amount to the commission of infidelity. And although the punishment recommended 
here resembles that prescribed for the Andalusi emigrants - a severe beating - its 
purpose is distinct. The Andalusis were to be made an example of and prevented from 
continuing to spread fitna or from returning to Castile. In the Berber fatwa, the purpose 
of this punishment is to convince these Muslims to repent, the implied meaning of 
which is that they must repent of their apostasy and return to Islam. The consequences 
of not repenting are suggested in the form of a story: The caliph ‘Umar b. al-Khattab 
beat a man until that man declared that he had been cured of his suspect convictions, 
but that if this had not been the caliph’s intention, then he wished a speedy death. The 
commonly accepted punishment for apostasy is death following ample opportunity to 


repent. 


*°? Appendix D, 426. 
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Al-Wansharisi may have judged this Berber group more severely for at least 
three reasons. First, the Andalusis had at least emigrated to dar al-Islam, even if they 
subsequently expressed the desire to go back to Castile; in contrast, the Berbers in 
question were still happily living under Christian rule and praising their infidel 
masters. Second, the ongoing state of war in Morocco meant that Muslims remaining 
under Portuguese rule committed the additional offenses of failing to defend their own 
territories and of hindering other Muslims’ military offensives actions against foreign 
rule. Third, Asnd al-matajir may simply reflect a more developed and tempered 
position, crafted in the wake of this initial round of fatwas by the leading jurists of Fez. 

Al-Wansharisi almost certainly authored Asnd al-matdjir subsequent to the 
Berber fatwa, which must have been written at the same time as the rulings issued by 
Ibn Bartal and al-Mawasi. The questions asked of these three jurists, as well as their 
responses, share enough common elements to suggest that they represent a loosely 
defined set of questions circulated among a specific group of Fast jurists at a given 
point in time. Their answers may have been drafted over several months, varying in 
response to newly arising cases, more nuanced questions, and engagement of the other 
jurists’ opinions. This formal discourse on Muslims living under non-Muslim rule in 
Morocco must have taken place at some time in the twenty-two years subsequent to al- 
Wansharis?’s arrival in Fez in 874/1469 and prior to al-Mawast’s death in Rajab 896/May 
1491. If al-Waryagli’s fatwa, which shares the concerns but not the language or 
structure of these other rulings, is assumed to have been issued in the same period as 
the others, the latest composition date for the group would be slightly earlier, prior to 


al-Waryaglt’s death in 894/1488-89. 


152 


In either case, these fatwds would all pre-date al-Wansharisi’s Dhi al-Qa‘da 
896/September 1491 composition of Asnd al-matajir. This demonstrates that al- 
Wansharis1’s two rulings on emigration from Spain were shaped not only by the 
current state of war and the reality of extensive foreign occupation in Morocco at the 
time, but also by this formal juristic discourse concerning Muslims living under 
Christian rule in Morocco, a discourse which had taken place in Fez and in which al- 
Wansharis! himself had participated in the years or even months prior to the 
composition of Asnd al-matajir. Al-WansharisI would have seen the questions posed to 
him in Asnd al-matajir through the lens of the ongoing situation in Morocco, and would 
have drafted his response as both a product of and contribution to the contemporary 
juristic discourse on Muslims living under non-Muslim authority in both the Maghrib 
and, arguably to a lesser extent, Iberia. 

The Berber fatwa concludes with al-Wansharisi's response regarding the 
permissibility of buying property from the infidels which has been seized from Muslims 
living under their control. The jurist first relates a precedent recorded in the 
Mudawwana and the ‘Utbiya, where it is stated that if a Muslim enters dar al-harb under a 
safe passage agreement, and buys or is given a slave which had belonged to a Muslim 
but was taken prisoner by a harbi, the former Muslim master of that slave has the right 
to buy the slave back from the traveler who purchased it from the harbi. The original 
owner must pay to the new buyer the same price that that buyer paid to the harbi. Al- 
Wansharis! then notes a number of later opinions extending this precedent to any 
property purchased in dar al-harb which had previously belonged to Muslims or 


dhimmis; it is implied here that this discussion relates to property seized in dar al-Islam 
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during a raid and taken back to dar al-harb. Maliki jurists agreed that the original 
owners have the right to buy their property back from the new owners, although al- 
Wansharisi notes some disagreement as to the determination of a fair price. 
Al-Wansharisi then states that this same principle applies to the case of a 
Muslim entering dar al-harb in order to free these books from enemy hands, although 
he makes no mention of the possibility of the original owners’ later re-acquiring the 
books. This analogy separates book-buying from the prohibited forms of trading with 
the enemy which are a dominant theme in these fatwas, and creates a space for the 
ransom-like recovery of objects which al-Wansharisi and others clearly felt should not 
be in infidel hands. Interestingly, al-Wansharisi takes the opportunity to list the fields 
of knowledge in order of their importance, stating that the student in question must 
prioritize his book rescue efforts as follows: the Qur’an (even if the rescuer is not in a 
state of purity), then hadith, then figh, then usil al-figh and usil al-din, then Arabic, 
lexicography, medicine, tafsir (especially that of Ibn ‘Atiya), and the readings of the 


Qur’an. 


Hamdin 

Following al-Wansharist’s fatwa is a ruling issued much later by Abt al-“Abbas 
Ahmad b. Muhammad al-Abbar al-Fasi, known as Hamdin (d. 1071/1660-61), who was a 
mufti and a preacher at the mosque of al-Andalus in Fez.’ The pious formula used to 
introduce Hamdin, who outlived al-Zayyati, indicates that he was alive the time these 


fatwas were compiled. In this fatwa,” Hamdin is asked if a Sunni, Maliki man must sell 





108 SN, 1:447; MM, 4:1490-91. 
1° Appendix D, 427-30. 
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his immovable property and emigrate from his current area of residence, where he 
lives among Muslims whose doctrine differs significantly from that of the four 
recognized Sunni madhhabs; the group described appears to be Kharijite. The 
unidentified questioner describes several of this group’s beliefs but notes that they do 
not impose their doctrine upon this man; rather, they follow their doctrine and he 
follows his. Hamdun responds that if the man is able to locate a land free of these 
beliefs and can move there without difficulty, then he must do so. If the widespread 
corruption of the times leaves him unable or uncertain of finding a better place, then 
he should remain where he is and keep to his house, making his home his refuge. This 
is if the heretical group is discreet and does not expose the man or his family to fitna, 
possibly corrupting their beliefs. Yet if these people openly implicate themselves in 
infidelity, Hamdin states that they are judged to be infidels, and the prohibition of 
living with them is no different from that of living among infidels; the man must sell 


his property and emigrate. 


Categories of Hijra 

Following this fatwa, al-Zayyati includes an excerpt describing several 
categories of hijra; I have not been able to identify the author or work, but the passage 
is similar in content to a passage from Ibn al-“Arabi’s work cited by al-Wansharisi in 
Asnd al-matajir. In al-Jawahir al-mukhtara, this section emphasizes Muslims’ continuing 
obligation to emigrate from infidel territory, or from areas of widespread heresy and 
disobedience to God, to Islamic territory. The standard proof-texts for this obligation 


are discussed: Qur’an 4:97-100, exempting only the weak from emigrating away from 
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oppression, and the hadith report in which Muhammad declares himself free of any 
Muslim living among the polytheists. Near the end of the passage, the author states 
that scholars are particularly obligated to emigrate because God has honored them 


with knowledge, and it is not permitted for them to disgrace themselves. 


AL-Bija’T 

This excerpt on hijra is followed by a fatwa issued by another contemporary of 
al-Wansharisi. Al-Zayyati identifies him as Ahmad al-Laja’1, who must be the jurist Ibn 
“Askar identifies as Abi al-“Abbas Ahmad b. Muhammad al-Haijj, al-Bija’T then al- 
Tilimsani (of Bougie then Tlemcen); he is also identified in some sources as Abi al- 
“Abbas Ahmad b. Muhammad b. ‘sa al-Laja’t."° His birth and death dates are unknown, 
but Ibn ‘Askar in Dawhat al-Nashir places his birth at the beginning of the tenth century 
hijri; in reproducing this notice in Mawsiu‘at alam al-Maghrib, Muhammad al-Hajjt 
accordingly classifies al-Bija’I as having died in approximately 901/1495. The 
biographical notices for al-Laja’l state that he studied with the jurists of Fez, including 
“Abd Allah al-‘Abdiisi (d. 849/1446)"" and other scholars of al-“Abdiisi’s generation. We 
are told that his students included Muhammad b. Muhammad b. Marziigq al-Kafif (d. 
901/1495),'” and that al-Wansharisi included some of his rulings in the Mi‘yar. In one of 
these rulings, al-Bija’l answers a question directed to the scholars of Fez concerning the 


legitimacy of a pious endowment created by a previous Marinid sultan." Al- 





"For al-Bija’l, see: DN, 114-15; MA, 2:807-808 (same notice). The following sources record his nisba as al- 
Laja’l: JI, 1:122; NI, 1:121; SN, 1:345. Al-Wazzani incorrectly records this jurist’s name as Ahmad al-Jayy. 
™ SN, 1:367. Al-Waryagli also studied with al-“Abdisi. 

"SN, 1:387. 

"S Al-Wansharisi, al-Mi‘yar, 7:305. 
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Wansharis! records the responses of several of the questioned jurists, which also 
included al-‘Abdisi." 

In al-Jawahir al-mukhtara, al-Zayyati appears to introduce al-Bija’l as the author 
of the question rather than the answer; but Ibn ‘Askar attributes the answer to al-Bija 
and includes that part of the text in his biographical entry for the jurist.” Al-Zayyatt, 
who records the full question, records the name of the jurist who must be the mustafti 
(rather than the mufti) as Ahmad b. al-Hajj al-Baydari; I have not been able to identify 
this figure despite searching for a number of possible variants. Ibn ‘Askar states that 
al-Bija’I composed the fatwa in response to a question posed to him by Abi al-“Abbas al- 
Bija’l, a similarly obscure figure. It may be that al-Bija7l supplied this same answer to 
more than one questioner, or composed the fatwa in response to one original question 
but then circulated his answer among people who were later confused with the original 
mustaftt. 

The questioner describes a region populated by oppressors and evildoers in 
which unlawful acts and taxes are widespread, in which Muslims are debased and 
infidels glorified, in which oppressors hold themselves high while the learned humble 
themselves, and in which Muslims pay taxes on all purchased goods. The matter is 
particularly problematic for those seeking guidance; none of the region’s virtuous men 
speak out against what is happening around them, perhaps out of fear, and people are 
compelled to study with the scholars of this region, while fearing for themselves as 


well. 





44 Thid., 7:304-310. 
"5 DN, 114-15. 
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The questioner, who notes at the end that he is writing urgently on his own 
behalf, wants to know if it is appropriate to remain in such a place, despite not having 
the ability to correct the inhabitants’ behaviors. He also wishes to know if it is 
permissible, if he is compelled, to buy some of the taxed goods. Or is it necessary for 
someone in this position to sell his property and move to another location, especially to 
avoid continued exposure to negative influences? 

Al-Bija’l begins his response by stating that it is obligatory for believers to flee 
with their religion from fitna, by which he means corrupting influences, and to settle 
only where traditional religious practices are upheld. One must acquire what is 
essential in terms of religious knowledge only from masters who are clearly worthy of 
submitting to; if necessary, one must travel for this purpose. In citing as evidence for 
this requirement Qur’an 4:97, {Was God’s earth not spacious enough for you to have 
migrated therein?}, al-Bija’I appears to place as much emphasis on the obligation to 
travel in search of correct knowledge as he does on the obligation to emigrate away 
from corruption and oppression. He states that this obligation applies if one has the 
ability to emigrate and can find the instruction he is looking for elsewhere. 

If emigration is too difficult, on the other hand, or the man in question cannot 
locate exemplary masters or a virtuous land, then he should remain where he is and 
cultivate patience. He may be considered among the oppressed and weak in the earth, 
who are exempted from the obligation to emigrate by Qur’an 4:98; and like those who 
have no supporter in religion, but who pray for a rescuer and protector in Qur’an 4:75, 


saying {Our Lord! Bring us forth from this town whose people are oppressors, and 


158 


appoint to us from Thee a protector, and appoint to us from Thee a helper.}"° Al-Bija’T 
thus advises his questioner to maintain an attitude of patience and hope, and provides 
him with a Qur’anic framework within which to view his situation, justifying his need 
to remain in what appears to be non-Muslim territory. 

The jurist continues with a few practical suggestions as to how someone in this 
situation might avoid, to the extent possible, contributing to and being influenced by 
the surrounding corruption. Al-Bija’I advises the man in question to study what he 
needs to, with anyone who advances himself as someone to be learned from. The jurist 
supports this advice with three sayings: “Many a man bears knowledge to those more 
knowledgeable than he,” “The sick person might be cured with an infidel doctor’s 
medicine,” and “God might further the religion even through a sinful man.” While the 
last is a well-documented hadith report and the first appears to be a popular saying 
attested in a lesser-known hadith collection, the middle statement appears lesser- 
known or may be original to al-Bija’l. Although the immediate purpose of all three 
statements is to encourage students to learn what they can from the masters available 
to them, al-Bija’l also implies that there is hope in general for those wishing to make 
the best of their circumstances under unjust rule. 

Al-Bija’l then recommends that the man buy what clothing and food he 
requires, being sure not to act carelessly but to remain cautious and to exercise 
discretion. He should avoid buying from those who have taken the goods offered for 
sale as taxes, and instead should buy only from the original owners. The man must be 


careful to adhere to established laws and legal precedents and to remain within the 





“6 Tn the Qur’an, this is in the context of several verses encouraging jihad in the path of God and on 
behalf of the weak such as those who pray to be rescued from oppression. 
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bounds of necessity. He must not give in to whims or allow himself too many 
‘permitted’ actions, let alone engage in prohibited acts. Al-Bija’l assures his questioner 
that if he limits himself to his needs, his religion will not be adversely effected; for “if 
the world were a corpse, that would be a permissible source of sustenance for the 
believer.” This unpleasant but broadly permissive analogy was enough for al-Zayyati 
or for an earlier editor of this fatwa; a note at the end of the ruling states “end of the 


—_ 


necessary part” of this text, suggesting that al-Bija’l originally had more to say. 

The exact context for al-Bija’l’s fatwa is not entirely clear and will require 
further research which falls outside the scope of this study. In the first part of the 
fatwa, the questioner appears to be a student of religion who is concerned about the 
quality of masters with whom he can study in his region. Yet near the end of the 
response, al-Bija’l’s advice that the man exercise discretion in availing himself of the 
dispensations allowed him out of necessity while adhering to the law to the extent 
possible suggests that this mustafti is already quite learned. It may be that the 
questioner is at least in part complaining about the phenomenon of other, more junior 
students receiving knowledge from masters in this region who are not nearly as 
virtuous as they claim to be. 

The region in question appears to be under non-Muslim rule and populated by 
both Muslims and non-Muslims, but this is likewise unclear. The questioner states that 
infidels are glorified while Muslims are debased and taxed, and al-Bija’l’s doctor 
analogy supports productive exchanges with infidels in cases of necessity. Yet 


language related to ‘oppressors’ in this region and the feasibility of emigrating to a 


more ‘virtuous,’ rather than to a ‘Muslim’ territory leave the exact nature of this man’s 


160 


region less explicitly defined than in most of the other fatwas related to emigration. 
What appears most likely is that al-Bija’l is writing about a rural territory under the 
control of local Muslim leaders who have allied with the Portuguese authorities 
controlling a nearby port; as in Ibn Bartal’s fatwads, the line between infidel and Muslim 
territory here may not be clear-cut. 

Al-Bija’l and his mustafti may also be maintaining a cautious subtlety by using 
this less explicit language to address the concerns of a Muslim remaining under infidel 
rule. The apparent focus on a Muslim student studying with Muslim teachers of 
questionable piety allows al-Bija’l to respond indirectly and sympathetically to the 
questioner’s underlying predicament of being a Muslim living under non-Muslim rule. 
The questioner’s concern with the quality of religious instruction in his area may also 
help allay any suspicions regarding the purity of his motives for remaining where he is, 
by depicting him as a devout Muslim. Finally, by linking the obligation to emigrate to 
both ability and the existence of a suitable place to which to relocate, al-Bija’l is able to 
exempt the man from emigration on the grounds of this lack of a suitable destination; 
the implication is that even the unambiguously Muslim-ruled areas of Morocco did not 
necessarily constitute better places to settle at this time than did regions indirectly 


controlled by foreign powers. 


Al-Zawawt 


=> 


Al-Bija’l's fatwa is followed by three rulings which appear to have been issued 


much earlier, by Abi al-Hasan ‘Ali b. ‘Uthman al-Zawawi (d. 815/1412-13).""” In two 





"7 Al-Zayyati gives the jurist’s name as al-Zarwali, but this appears to be a mistake. See Appendix D, 434 
n. 256. 
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biographical notices for al-Zawawt, Ahmad Baba al-Tinbukti lists no birth or death 
dates but states that he was a jurist in Bijaya, that he was the father of Mansur b. Alt al- 
Zawawi, and that his second nisba was al-Manjulati."”* In his notice for ‘Ali ‘s son 
Mansur, Ahmad Baba states that Mansur was the mufti of Bijaya, that many of his fatwas 
are in the Mi‘yar, and that he was still alive around 850/1446.'” In al-Daw’ al-lami‘, al- 
Sakhawi includes a more substantial entry for Mansir which gives his death date as 
846/1442-43 and his nisbas as “al-Zawawi then al-Bija’;” ‘al-Zawawi,’ a tribal name, is 
thus used here to refer to the family’s area of origin, while ‘al-Manjulatr’ (short vowels 


2° Another notice in al-Daw’ 


uncertain) may refer to a village or a clan within the tribe. 
al-lami‘ for an ‘Alt b. Uthman al-Manjulatt al-Bukhari, giving no details other than a 
death date of 815/1412-13, must refer to Abi al-Hasan ‘Ali, as ‘al-Bukhar? must be a 
mistake for ‘al-Bija’1;’ thus this may be advanced as a tentative death date for al- 
Zawawl. 

In the first fatwa, al-Zawawt is simply asked if those living in Christian territory 
must emigrate. The jurist responds that, according to Ibn Rushd, the scholars have 
come to a consensus that it is not permissible for Muslims to remain voluntarily in 
infidel territory, where they are subject to infidel laws. Thus, those who are able to flee 
must do so. 

In the second question, al-Zawawt is asked about the case of a man who lives in 


Christian territory and wants to emigrate, but is forbidden to do so by one or both of 


his parents. The questioner wishes to know whether this man may leave without their 





118 NI, 1:373; KM, 1:354. 
NONI, 2:311; KM, 2:251. 
20 DL, 10:158. 

PIDTL, 5:232. 
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permission, or if this might depend on whether or not he fears losing them, or if they 
have any other children. Al-Zawawi responds that the man’s departure does not 
depend upon his parents’ permission, as he owes no obedience to them in their 
disobedience to God. Yet the jurist also states that he can find no textual precedent 
regarding the man’s fear of losing his parents, and that this is certainly a case of two 
conflicting obligations. The principle to be followed then is to prioritize the stronger 
obligation. Al-Zawawi does not explicitly state which this is, but he leaves room for the 
man in question to choose to remain with his parents, as he continues by stating that 
“if they have other children, then in that case the rule is what preceded of the 
obligation to flee, without seeking permission.” This implies that if the parents do 
not have other children, it might be preferable to remain. This question is very similar 
to a later fatwa issued by Granadan chief judge al-Mawwaq (d. 872/1492), who was asked 
if a man may return to dar al-harb to visit his parents; in response, the jurist likewise 
stresses the obligation to emigrate and quotes another opinion allowing discretion in 
choosing the lesser of two evils between not emigrating or not honoring one’s 
parents.” 

In the third question, al-Zawaw/i is asked to explain the meaning and virtues of 
hijra. He responds by saying that the well-known hijra was the obligation to emigrate to 
the Prophet, prior to the conquest of Mecca. After the conquest, that particular hijra 
lapsed, but the obligation remained to flee from places where one fears for the 


soundness of one’s religion, or where there is no one to teach the essentials of the 





Appendix D, 434. 
% See Miller, “Obligation to Emigrate,” 284-88. 
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religion. Al-Zawawi confirms that it is especially necessary to flee lands seized by the 


infidels, and anywhere their laws apply to Muslims. 


Ibn Zikri 

These three short fatwas by al-Zawawi are followed by two rulings by Abi al- 
“Abbas Ahmad b. Muhammad b. Zikri al-Manuwi al-Tilimsani (d. 899/1493).'* Ibn 
“Askar describes Ibn Zikri as the chief mufti of Tlemcen and most knowledgeable scholar 
of his time. He wrote a number of works in the fields of law, poetry, creed, and 
theology, including a work on judgments and fatwas. A number of his rulings are in the 
Mi‘yar, and he was said not to restrict himself to taglid (applying precedents) because he 
had reached the level of ijtihad (independent legal reasoning). 

The first question posed to Ibn Zikri concerns a sharif (descendant of the 
Prophet) engaged in jihad in the environs of Ceuta and ‘her sisters,’ presumably cities 
similarly under foreign control. The questioner wishes to know if the man’s actions are 
permissible considering that the sultan, whose area of control extends to this man’s 
region, has signed a treaty with the polytheists. He also asks if the treaty itself, which 
was signed for a term of over twenty years, is legitimate. Ibn Zikri responds that the 
man may continue to fight the enemy if he is safe from those who might prevent him 
from engaging in combat and if he believes the enemy to be fighting Muslims 
elsewhere. The jurist also declares the treaty in question to be void because such 
treaties may only be signed for two or three years, and because it strengthens the 


enemy. 


4 DN, 108-109; SN, 1:386; NI, 1:136-37; KM, 1:125-26; DH, 48; MA, 2:798. 
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In the second question, Ibn Zikri is asked what he thinks of those tribes of the 
Far Maghrib (Morocco), near Ceuta , Tangier, and Asilah, which have intermingled their 
affairs with those of the Christians. The questioner states that such friendship has 
developed between them that these tribes inform the Christians of impending Muslim 
attacks, and the Muslims find the enemy prepared for them. The Muslims must pass 
through these tribes’ lands in order to fight the Christians, and often the tribes fight 
the Muslims alongside the Christians. Ibn Zikri1 is asked to rule on the status of these 
tribes’ lives, property, women, and children. The questioner also wishes to know if the 
tribes should be exiled from these areas, and if they refuse, if they may be fought. Ibn 
Zikri states that these people should be fought and killed like the infidels with whom 
they have allied, and refers to the Qur’anic statement that those who ally with the 
infidels are considered to be among them. These two fatwds were most likely issued in 
the years following 1471, when Muhammad al-Shaykh signed a twenty-year treaty with 


King Affonso of Portugal and ceded to him Asilah and Tangier. 


Al-Nali and Ibn Harun 

After this group of fatwas, al-Zayyati’s chapter on jihad begins to address the 
conduct of war and a range of rulings related to the status of dhimmis, Christians and 
Jews living under Muslim rule. At a short remove from these fatwds concerning 
emigration and relations with foreign-occupied territories are two final fatwdas which 
shed light on the contemporary discourse regarding Muslims living under Portuguese 


rule. In the question, Abi ‘Abd Allah Muhammad b. Ahmad al-Nalt, known as al-Musfir 
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(d. 928/1521-22),” is asked about a thief who fled to a place called ‘Ayn Shams “with 
the other apostates” while his wife stayed in dar al-Islam." She had been remarried to a 
Muslim for a couple of years when her ex-husband returned from the “land of the 
apostates” to Islamic territory. The man wanted his wife back and claimed to have fled 
from unjust laws; but the woman’s agent countered that the man had chosen to flee to 
the land of the apostates (ard al-murtaddin), and that if one spouse commits apostasy, 
the marriage is rendered invalid and ends in divorce. Al-Nalt responds that the people 
of ‘Ayn Shams and similar areas surrounding al-Qasr - presumably al-Qasr al-Saghir - 
and Tangier should not be referred to as apostates, and that only those who do not 
understand the meaning of apostasy would say this. These people in question should 
rather be referred to as disobedient to God, and if it cannot be proven that this man has 
decisively and happily become an infidel, his wife should be returned to him despite 
her subsequent remarriage. Even if this man settled in dar al-kufr for an extended 
period, as long as he remained Muslim his matrimonial authority over his wife would 
not be revoked; such a revocation may only take place if it is proven that he has broken 
from the religion of Islam. 

This fatwa suggests a popular counterpart to the formal juristic discourse 
regarding the extent to which a Muslim’s geographical location and associations 
determine his legal identity as an upright Muslim, sinner, or apostate. For the jurists 
discussed above, mere residence even in unambiguously Christian-controlled territory 
was insufficient to render Muslims equivalent in legal status to infidels; to incur this 


status, they additionally had to aid the enemy by spying or fighting for them, trading 





5 DN, 37; MA, 2:844. Ibn ‘Askar states that al-NalT was a prominent mufti in his time, to whom questions 
would be sent from afar. He was buried in the part of the Ghumara region inhabited by the Banti Nal. 
6 al-Wazzani, al-Mi‘yar al-jadid, 3:49-50. This fatwa is outside the range of fatwas edited in Appendix D. 
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with them, or contentedly paying them tribute and praising their rule. Whether as a 
result of broadly interpreting or ignoring these qualifications, it must have been a 
common assumption in this wife’s region that moving to or even seeking temporary 
refuge in this ard al-murtaddin automatically constituted apostasy. If the matter was at 
all unclear to them, the man’s wife and her new husband would have risked committing 
zina by marrying one another, her representative would have risked sanctioning 
marital infidelity, and the mustafti posing this question might have used more careful 
language. The tone of al-Nali’s chastising response suggests he is frustrated with a 
widespread phenomenon of Muslims illegitimately holding other Muslims to be 
apostates based only on their geographical location. 

A later jurist, Abt al-Hasan ‘Ali b. Misa b. Hartin al-Matghart al-Fasi (d. 
951/1545),'”” does not appear to have shared al-Nali’s frustration. Ibn Hartin was asked 
much more complicated question about a Christian prisoner of war who converted to 
Islam while captive, married a Muslim woman and had a child with her, fled to dar al- 
harb for a year or so, and returned to find his wife remarried on account of his 


8 He then remarried another Muslim woman, had a child with her, and 


apostasy. 
returned to dar al-harb for ten months while she was pregnant with their second child. 
Upon return, he found her too engaged to another man; she stated that her first 
husband had made his apostasy apparent, that she would not return to him, and that he 


had gone to dar al-harb without cause. Ibn Harin ruled that if this were the case, the 


man was an apostate who must repent or be killed, and that this second wife was free to 





7 DN, 51; KM, 1:368-69; DH 408. According to Ibn ‘Askar, Ibn Hariin was a teacher and mufti in Fez and 
the most prominent scholar of his time, whose funeral was attended by the Sultan Abu al-‘Abbas Ahmad 
b. Muhammad al-Wattas (r. 1526-1545). Ibn Hariin lived to over eighty years old. 

”8 al-Wazzani, al-Mi‘yar al-jadid, 3:50. 
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marry whomever she wished. Abi al-Qasim b. Khajjii (d. 956/1549) indicated his 
agreement with Ibn Hariin’s ruling at the bottom of the fatwa. The difference in 
judgment between these two cases can be attributed to a number of factors; the legally 
pertinent ones would be the wife’s presentation of evidence as to her husband’s 
apostasy and the man’s lack of a valid reason for being in enemy territory. Other 
considerations may have included the man’s Christian origins and opportune original 
conversion, and the jurists’ desire to register opposition to a culture of fluid 
conversions, border crossings, and unstable identities and loyalties. 

Most importantly, these last two fatwas, to the extent that they might be 
reflective of the late fifteenth century as well as the early sixteenth, suggest that the 
case of man aslama wa-lam yuhdjir, “He who has converted to Islam but has not 
emigrated” was not an archaic legal precedent which al-Wansharisi could only make 
relevant to the status of conquered Muslims through a forced analogy in Asnd al-matdjir. 
Rather, they suggest that variants of this older type of case were alive and well 
alongside the more recent phenomenon of conquered Muslims living under Christian 
rule; in fact, the coexistence of these cases appears to have contributed a great deal to 
the blurring of identities, boundaries, and loyalties in and around Portuguese-occupied 
Morocco. Discussing the close of the fifteenth century and beginning of the sixteenth, 
Cook writes that “Religious line-crossing occurred everywhere, and persons might 
change faiths or sects several times en route to the Beyond. Christianity and Islam 
ordered death for apostasy, but fluid borders and the excuse of forced conversion gave 


maneuver room to the quick and the deft.”’” Alongside prisoners of war, those with 


” Cook, Hundred Years War, 142-43. 
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incentives to maintain flexible loyalties included local Muslim leaders or merchants 
who allied with the Portuguese, European converts to Islam (‘ulaj) conducting trade in 
Morocco, and Andalusi refugees - some of whom had already been forcibly converted 
to Christianity - in pursuit of new lives. The ongoing state of war within Morocco, the 
influx of foreign merchants and refugees, and the phenomenon of shifting loyalties 
must have rendered the stark legal formula of territory-as-identity an attractive policy 


and measure of loyalty. 


Conclusion 


The foregoing material supports two primary conclusions and raises one 
important question. The first conclusion is that al-Wansharisi's two fatwas on 
emigration from Iberia, Asnd al-matajir and the Marbella fatwa, must be viewed as part 
of this larger contemporary juristic discourse on the status of Muslims living under 
non-Muslim rule in both Iberia and North Africa in the late fifteenth and early 
sixteenth centuries. The section of al-Zayyati’s al-Jawahir al-mukhtara analyzed here 
shows that al-Wansharisi (d. 914/1508) and at least three of his immediate peers in Fez, 
al-Waryagli (d. 894/1488-89), al-Mawasi (d. 8396/1491) and Ibn Bartal (d. ca. 900/14957), 
were all writing fatwds on the status of Muslims living under Portuguese rule and on 


-— = 


Muslim-Christian relations in the years prior to al-Wansharisi’s composition of Asnd al- 
matdjir. Two additional contemporaries, al-Bija’l (d. 901/1495) and Ibn Zikri (d. 


899/1493) addressed similar concerns from Tlemcen, and one Fast jurist, al-Nali (d. 


928/1521-22) ruled on Muslims living in ard al-murtaddin, a region which can be 
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considered non-Muslim territory even if not formally under foreign rule. That these 
texts were not simply issued in the same time period but were products of a formal 
juristic discourse on a matter of shared concern is clear from the extent to which they 
overlap not only in content but in the specific phrasing of both questions and answers. 
This shared content is particularly evident in the fatwas of al-Mawasi and Ibn Bartal, 
and in al-Wansharisi’s Berber fatwa. We also know that important legal questions, 
especially those related to public policy and to the state’s use of coercive force, tended 
to be posed to several of the capital’s leading jurists, and that al-Wansharis1 in 
particular had a tendency to engage in protracted legal debates with other scholars 
through the issuance and solicitation of fatwas.*° The link between this group of fatwds 
preserved by al-Zayyati and Asnd al-matajir is provided most convincingly by al- 
Wansharis! himself; the first half of the Berber fatwa, his own contribution to this 
shared discourse, reads like a rough draft for those parts of Asnd al-matdajir he composed 
himself. In crafting this later response al-Wansharisi would undoubtedly have had 
access to the range of opinions discussed here, and would have seen the question of 
emigration from Iberia through the lens of the ongoing war against foreign occupation 
in Morocco. Finally, the story of the unhappy emigrants explicitly links the question of 
Muslims living under non-Muslim rule in the Iberian Christian kingdoms and in 
Morocco, by making these Andalusis players on the Moroccan stage, where they 
commit the same preference for infidel rule as their Moroccan coreligionists in al- 
Mawasi'’s fatwa and the Berber fatwa. Placing Asnd al-matdjir in the context of this wider 


discourse also casts doubt on the extent to which the predicament of Iberian Muslims 





*° These rulings include al-Wansharisi’s fatwa on construction in a Tlemcen cemetery (see chapter four, 
pg. 8, n. 12), his salary dispute with al-Wary4gll, his lengthy fatwa to his students on ifta’, and a fatwa 
answering his critics noted by Castro in “Principales aspectos,” 38-39. 


170 


can be considered to have been viewed as exceptional by fifteenth and sixteenth- 
century Maghribis. 

The second conclusion to be drawn from this material is that Asnda al-matajir and 
the Marbella fatwa, placed in this larger context of rulings related to Muslims living 
under non-Muslim rule, appear to have been moderate for the time. This is in contrast 
to the common assertion that al-Wansharisi’s opinions were excessively strict, an 
argument often supported by comparing them to rulings issued by al-Mazar', al- 
“Abdus, or al-Wahrani. While the validity of these comparisons will be revisited in the 
following two chapters, a primary aim of the foregoing analysis has been to 
demonstrate that the most immediate body of rulings with which to compare the 
positions adopted in Asnd al-matajir and the Marbella fatwa are the ones preserved by al- 
Zayyati. The Jawahir al-mukhtara fatwas treat the same basic legal questions as do these 
two rulings, they were issued in the same time period, many of them were also issued 
in Fez, and one of them was even issued by the same jurist, al-Wansharis1. 

The variety of questions contained in this group of fatwas, and the remarkable 
range of responses to them, presents a much more complex and nuanced picture of the 
Maliki discourse on Muslims living under and adjacent to Christian-controlled 
territories than has previously been discussed in the literature. If we were determined 
to classify these opinions on a scale of rigorist to pragmatist, we would first need to 
identify the one discrete legal question which most of these fatwds have in common: 
the status of Muslims who remain subject to Christian authority (by paying them 
tribute) despite the ability to move, but who commit no further offenses related to 


trade, espionage, fighting, or the expression of contentedness with infidel rule. Al- 
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Waryaglt, who prays for divine assistance in killing such Muslims, would clearly be the 
‘rigorist,’ although the term is ill-fitting; his position is quite pragmatic if we consider 
he is most likely writing for soldiers and local mujahidtin. Ibn Bartal would be the 
‘pragmatist’, as he rules that these Muslims are sinners who lose their legal probity, but 
retain the inviolability of their lives and property. Al-Mawasi appears to agree with 
this position, but does not explicitly state that this group retains their inviolability. 

If al-Wansharisi’s opinions should be considered ‘moderate’ rather than 
‘pragmatic,’ it is primarily because he places far more emphasis than does Ibn Bartal on 
the necessity of emigration, and provides far more detail concerning the questionable 
status of conquered Muslims’ lives and property. As for their property, al-Wansharisi 
devotes a considerable portion of Asnd al-matdjir to the scholarly disagreement over 
whether or not this may be confiscated. The closest he comes to taking a clear stance is 
his statement that if these Muslims support the enemy financially in their wars, the 
opinion that their property is licit becomes preponderant.’ This implies that their 
property could very well be considered inviolable if they merely reside under enemy 
control, or if they contribute money to the enemy but that money is not used in 
fighting Muslims. Applied to the situation in Morocco, we would expect that paying 
tribute to the Portuguese thus would be reason enough for al-Wansharis! to consider 
these Muslims’ property to be licit. Yet in the Berber fatwa, al-Wansharis! simply states 
that there is disagreement as to the status of Mudéjars’ property;’” he refrains from 
taking a stand or from elaborating as to which aspects of that disagreement might 


apply to the present situation. In an editorial comment in the Mi‘yar, al-Wansharisi also 





8! Appendix A, 367. 
2 Appendix D, 423. 
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states emphatically that the property of those Muslims who live adjacent to and have 
signed a treaty with ahl al-harb, is inviolable; and that those jurists who have issued 


133 


fatwas to the effect that this property is licit are in clear error.’ Although living near 
dar al-harb and having signed a treaty is different from residing under direct Christian 
rule, al-Wansharisi nevertheless clearly places himself in a position more moderate 
than that of his contemporaries in this comment. 

As for the inviolability of Mudejars’ and Moroccan Muslims’ lives, in Asnd al- 
matajir al-Wansharis! cites only Malik’s opinion that they are inviolable, without citing 
any opinion considering them violable.™ Yet he also cites opinions to the effect that 
the accidental killing of a Muslim residing in dar al-harb requires only atonement and 
not the payment of blood money, or the payment of only half of the standard blood- 
money.» In the Berber fatwa, al-Wansharist states that these Muslims’ inviolability is 
not complete, and simply cites one jurist’s opinion that no blood money is owed for the 
accidental killing of a Muslim voluntarily residing in dar al-harb.”*° Thus in both fatwas, 
al-Wansharisi appears to support the basic inviolability of conquered Muslims’ lives, 
but also finds it important to clarify that the value of those lives for the purposes of 
compensation for accidental killing has been compromised. Aside from the question of 
lives and property, al-Wansharis1’s mention in the Berber fatwa of an opinion that these 


Muslims should not be greeted, as noted above, also renders the tone of this opinion 





*8 Al-Wansharisi, al-Mi‘yar, 2:439. 

4 Appendix A, 359, 360. 

®° Thid., 356, 359, 362-63. Al-Wansharisi discusses the issue of blood money in detail in Asnd al-matdjir, in 
the sections on hadith reports and the inviolability of lives and property. The opinion that only 
atonement rather than blood money is due is based on Qur’an 4:92, which covers the atonement and 
compensation required for three categories of believers. The opinion that one-half of the blood money 
should be paid is based on a hadith report in which Muhammad orders one-half of the blood money paid 
in compensation for the accidental killing of some converts who were living among non-Muslims and 
whose conversion was unknown to the attacking expedition. 

86 Appendix D, 423. 
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somewhat stricter than that of Asnd al-matdjir and of the fatwds of Ibn Bartal and al- 
Mawasli. 

While it is important to recognize that al-Wansharisi’s opinions do not appear 
to have been particularly strict for his time, reducing these opinions to their lowest 
common denominator for the purposes of such a classification can also obscure their 
rich complexity. The fatwds preserved by al-Zayyati reveal several gradations of 
Muslim-Christian relationships, unclear geographical, ethical, and even religious 
boundaries, a range of audiences, and a nuanced set of answers. For example, in the 
Berber fatwa al-Wansharisi takes the problem of trading with the enemy so seriously 
that he obligates the general populace to monitor the roads and prevent anyone from 
entering enemy territory; yet he also makes an exception for the purchase of Arabic 
books and provides detailed instructions as to how these purchases should be 
prioritized. Although Ibn Bartal states that the phenomenon of Muslims living under 
infidel authority is so horrifying that it threatens the pillars of Islam, he also preserves 
the inviolability of Muslims who have signed a treaty with the infidel but who promise 
not to pay the required tribute, or who say they are waiting to join a jihad if help 
arrives. Ibn Bartal also urges local leaders to counsel the residents of subjugated areas 
in order to encourage them to leave and to understand the consequences of choosing to 
stay; this may have been what Ibn Qatiya had in mind when he asked al-Wansharisi in 
Asnd al-matajir if the offending emigrants should simply be warned and counseled and 
then left to their own devices. 

Al-Zayyati’s compilation shows that although al-Wansharis! and his 


contemporaries must have been participating together in a shared discourse, the exact 
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legal issues under discussion, and the range of available positions to be adopted on each 
issue, remained varied and flexible. The central legal categories of Muslims who live 
under infidel authority, pay tribute to them, spy for them, trade with them, and fight 
for them are supplemented or replaced in some of these fatwas by questions regarding 
ransom payments, parental permission to emigrate, Muslims fishing with non-Muslims, 
farmers cultivating in enemy territory, Muslims fighting against infidels or hoping to, 
prayer leaders and callers, wives presuming their husbands to be apostates, and 
students unable to emigrate but in need of quality teachers. The divorce case which 
prompted al-Nalt’s ruling that the husband in question must be considered Muslim 
until proven otherwise (and not by temporary residence in ‘dar al-murtaddin’), also 
shows that the court of popular opinion at this time may have been far stricter in some 
areas than was the law as interpreted by the jurists, including al-Wansharist. 

The question raised by these fatwas is why, if there was such a vigorous and 
important juristic discourse at the time concerning Muslims subject to Christian 
authority within Morocco, did al-Wansharis! choose to preserve in the Mi‘yar 
elaborately crafted answers only to the two questions concerning Andalisi emigrants? 
As a preliminary conjecture, two possible reasons for this decision include the relative 
simplicity of the Andalusi cases, and the more conclusive nature of the precedents they 
set. First, as opposed to the purely Moroccan fatwas, in Asnda al-matdjir and the Marbella 
fatwa al-Wansharisi rules on only two basic issues: the obligation to emigrate, and the 
punishment for openly expressing a preference for Christian rule over Muslim rule. 
Although the jurist is also asked to treat two variations on this first issue - the 


obligation to emigrate despite the expectation of material loss and despite being ina 
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position to aid others who refuse to emigrate - these basic issues remain 
uncomplicated by ongoing or potential jihad movements, or by the additional offenses 
of espionage, arms trafficking, and treachery, or by ambiguously defined territory 
subject to Christian taxes but apparently not laws, or by the liminal status of a group 
which has signed a treaty but has not yet been forced to pay a tribute. The narrow 
scope of the questions posed to al-Wansharist in Asnd al-matajir and the Marbella fatwa 
allowed him to respond with clear, straightforward answers for which he could claim 
the authority of a definitive scholarly consensus. The Andalusi fatwas represent an 
agreed-upon bottom line, that at the very least Muslims who are subject to Christian 
laws, who have no hope of recovering their territory for Islam, and who are capable of 
emigrating to Muslim territory, are obligated to do so. 

Second, when al-Wansharisi composed the Andalust fatwas, the fall of Muslim 
Iberia had been underway for over four centuries and was within months of 
completion. Even prior to the Morisco period, North African jurists most likely shared 
the vision of Muslim life under Iberian Christian rule which is described in Asnd al- 
matajir and the Marbella fatwa: a trajectory of loss and decline which begins with 
humiliation and an inability to correctly fulfill ritual obligations and proceeds, as 
Christians break the initial surrender treaties, to the complete subjugation and 
assimilation of the Muslim population. The fate of al-Andalus and its Muslim 
population would have provided a more concrete historical precedent than the still- 
unfolding situation in Morocco for later generations who would read the Mi‘yar. 
Perhaps more importantly, elaborating upon this tragedy would also have served as a 


warning for al-Wansharisi’s present Moroccan audience of the consequences of 
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complacency in the face of unchecked Christian advances. Asnd al-matajir and the 
Marbella fatwa thus may be read as a powerful commentary on the foreign occupation 


of Morocco in al-Wansharisi's time. 


CHAPTER THREE 


Al-Wansharist's Use of Precedent in Asnd al-matajir 


In fatwas, jurists adapt received precedents to present contexts; it has thus been 
necessary first to establish the nature of al-Wansharisi’s audiences and contemporary 
context prior to attempting to forge a better understanding of his use of authoritative 
precedents in Asnd al-matdjir. As shown in the previous chapter, many scholars have 
considered al-Wansharisi’s Andalusi fatwas (Asnd al-matajir and the Marbella fatwa) to 
represent a complete lack of original reasoning, a deliberately inflexible deployment of 
strict precedents, or both. It has already been argued above that al-Wansharisi’s 
rulings were not particularly strict for his time; this section will argue that al- 
Wansharis1's construction of Asnd al-matajir also demonstrates a careful adaptation and 
application of prior rulings to fit not only the circumstances of the question asked but 
also the present social and political context of late fifteenth-century Morocco. As a 
number of scholars have summarized this fatwa, what follows will not be a 
comprehensive description of the entire text. Rather, this chapter will focus on those 
elements of Asnd al-matajir most indicative of the strategic choices al-WansharisiI made 
in adapting existing legal precedents to the circumstances of the question to which he 


is responding and the broader historical context in which he was living. 


Al-Wansharist’s Use of Rabi’’s Fatwa on Emigration 
As Van Koningsveld and Wiegers have shown, al-Wansharis1’s work in crafting 


Asnd al-matajir consisted of selectively reproducing Ibn Rabr’s prior fatwa on the 
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obligation to emigrate as much as it did of composing new material. Al-Wansharist 
must have considered Ibn Rabr’s lengthy ruling already to be a comprehensive 
presentation of the most important proof-texts, precedents, and arguments applicable 
to the obligation to emigrate. Many of al-Wansharis1’s minor changes to his 
predecessor’s text are stylistic, often adding a word or two in order to transform Ibn 
Rabr’s ordinary prose into rhyming saj°. Al-Wansharisi’s major changes include 
composing original segments of the fatwa, re-arranging the components of Ibn Rabi’s 
text, and omitting parts of that text. Only changes with significance to the overall 
meaning or function of the ruling will be treated here. 

One of al-Wansharis1’s first major decisions in appropriating Ibn Rabr’s fatwa for 
his own purposes must have been not to cite his source. As Van Koningsveld and 
Wiegers have noted, al-Wansharis! neglects to credit Ibn Rabr specifically or to 
acknowledge more generally that the better part of his Andalusi fatwas have been 
borrowed from another jurist. Presumably al-Wansharisi made this decision in order to 
increase the authority of his own ruling; he must have felt that direct citation of earlier 
masters such as Malik, Ibn Rushd, Ibn al-‘Arabt, and others would be more compelling 
for his audience than would citation of these opinions mediated by repeated reference 
to a lesser-known later jurist such as Ibn Rabi*. Al-WansharisI may also have thought it 
would reduce his own authority as an interpreter of these earlier opinions to admit 
having relied quite so heavily on an earlier jurist’s research and compilation of relevant 


opinions within the Maliki school. 


179 


Framing of al-Wansharisi's Response: Ranking of Emigrants’ Destinations 

Al-Wansharisi introduces and frames his response differently from that of Ibn 
Rabi. The latter, who was also responding to a question regarding the permissibility of 
remaining under Christian rule in Iberia, begins by stating that there is no scholarly 
disagreement as to the prohibition of residence among infidels or as to the obligation 
to emigrate from infidel territory to Muslim territory. In contrast, al-Wansharisi opens 
his response with a substantial passage in which he cites one hadith and the opinions of 
several earlier jurists, including Malik, in support of the obligation to emigrate not just 
from lands of unbelief but also more generally from lands of oppression, fitna, injustice, 
and sin.’ One of these cited opinions, taken from Ibn al-‘Arabi's (d. 543/1148) ‘Aridat al- 
ahwadhi, poses and responds to the objection that there may be no ideal land free from 


all of these vices: 


If one were to object, ‘What if there was no region other than one like that?’ then we 
would respond that one should choose the least sinful of them. For example, if there is 
a region in which there is unbelief, then a region in which there is injustice is better 
than [the former]; or [if there is] a region in which there is justice and prohibited acts, 
then a region in which there is injustice and permitted acts is better than [the former] 
for residence. Or [if there is] a region in which there are sins against the rights of God, 
then this is more suitable than a region in which there are sins involving the usurped 
rights of men... And ‘Umar b. ‘Abd al-‘Aziz - may God be pleased with him - has said, 
“So-and-so is in Medina, so-and-so is in Mecca, so-and-so is in Yemen, and so-and-so is 
in Syria; by God the earth is filled with injustice and oppression.” 


Khaled Abou El Fadl has suggested that al-Wansharist is responding to the legal 
argument, advanced by some jurists, that widespread corruption renders all lands 
equal in status and thus makes emigration ineffective and unnecessary.’ It is more 
likely that al-Wansharis1 is responding most immediately to the circumstances of the 


question he is asked in Asnd al-matdjir, in which a group of lay emigrants pronounces 





" Appendix A, 344. 
* For notes, see Appendix A, 345. 
3 Abou El Fadl, “Islamic Law,” 154. 
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the Maghrib to be an unworthy destination, mocks the obligation to emigrate on the 
basis of their comparative observations, and expresses their desire to return to 
Christian territory.’ Because of these emigrants’ slanderous remarks, and presumably 
their understandable basis in Morocco’s current state of war and distress, al- 
Wansharis!, unlike Ibn Rabr, finds it necessary to emphasize that Muslims have an 
obligation to prioritize living under Muslim rule even if justice and security do not 
prevail there. Al-Wansharist would likewise have had in mind the recently-circulated 
questions regarding Moroccan Muslims contentedly paying tribute to, fishing with, and 
praising their own Christian overlords in Morocco. Even if these Muslims were more 
prosperous under Portuguese rule, or they found conditions more stable there, they 
were nonetheless obligated to emigrate to Muslim-controlled territory. 

As al-Wansharisi could have made this point with Ibn Rabr’s more black-and- 
white model emphasizing the absolute superiority of Muslim territory over infidel 
territory, we might still question why he chose to devote significant attention to the 
obligation to emigrate from more sinful or corrupt areas to less sinful ones even within 
Muslim territory. If we accept that he was writing for the current situation in Morocco 
as much as he was answering the question at hand, it is likely that al-Wansharist was 
responding to the uncertainty among the jurists and populace alike as to the legal 
status of particular areas of Morocco. Those areas required to pay tribute to Portugal 
through local leaders, but which were not subject to Portuguese laws, for example, 


might have been considered particularly corrupt Muslim territory rather than non- 





“It might be objected that the question posed to al-Wansharisi reflects a carefully crafted scenario 
designed to invoke these legal arguments, rather than an actual case. Yet this type of event - emigrants 
attempting to return to Iberia after successfully reaching North Africa or being expelled - is attested in 
historical sources. See for example Meyerson, The Muslims of Valencia, 97. 
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Muslim territory. Al-Wansharisi’s broader ruling acknowledges the absence of an ideal, 
just and sinless land but nonetheless requires emigration at the very least from infidel 
to unambiguously Muslim territory, and if possible, beyond that to the least corrupt 


land one can find. 


The Qur’an 

Following this introductory section, al-Wansharisi cites over a dozen Qur’anic 
verses used to support the obligation to emigrate and the prohibition of alliances with 
Jews, Christians, and infidels rather than with Muslims.’ Although the majority of this 
section is taken from Ibn Rabr’s fatwa, al-Wansharisi has rearranged the citations in 
order to first address the issue of the ability to emigrate, as discussed in chapter one. 
Whereas Ibn Rabr begins with the verses prohibiting alliances with infidels, al- 
Wansharisi opens by stating that only a complete inability to emigrate, and not 
material concerns, justifies a dispensation from this obligation. He then quotes Qur’an 
4:98-99, exempting the weak from emigrating, and proceeds with Ibn Rabr’s 
explanation that those who are capable of emigrating but fail to do so are not among 
the weak, and their excuses are not accepted. Al-Wansharis1’s foregrounding of the 
issue of ability can be attributed to the prominence of this issue in the question posed 


to him by Ibn Qatiya. 


° Appendix A, 346-51. 
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The Man Aslama Precedent: Converts in Dar al-Harb and Conquered Muslims 

While Ibn Rabi follows these Qur’anic proof-texts with hadith reports relevant 
to the obligation to emigrate, al-Wansharisi inserts between these two sections a 
discussion regarding earlier jurists’ approaches to the legal status of harbi converts and 
conquered Muslims.° While much of this discussion is taken from Ibn Rabr,, al- 
Wansharis! begins with his own citation of a substantial passage from Ibn Rushd’s 
chapter on traveling to non-Muslim territory for trade in al-Mugaddimat al-mumahhidat, 
his commentary on Malik’s Mudawwana.’ Ibn Rushd states that emigration remains 
obligatory until the Day of Judgment, and that the Qur’an, the Sunna, and the 
consensus of the community all obligate those who convert in non-Muslim territory to 
emigrate to Muslim territory. He further states that emigrants may return to their 
homelands if those lands revert to Islamic territory, and that is it is not permissible to 
enter dar al-harb for trade or for any other reason, as it is prohibited for Muslims to be 
subject to infidel laws. Although al-Wansharisi’s addition of the first part of this 
passage strengthens his overall argument for the obligatory nature of emigration, the 
two secondary points appear to have been more applicable to the Maghribi than to the 
Iberian context at this time. First, Moroccans would indeed later recover those 
territories under Portuguese control, an eventuality for which there was enough hope 
to inspire regular jihad campaigns. While there was certainly hope among Mudéjars 
and even Moriscos that al-Andalus would be restored to Islam,’ it must have been 


dimmer than in Morocco in these last months before the fall of Granada. Hijra out of 





° Thid., 352-56. 

"Thid., 352-53. 

* This is evidenced in part by al-Wahrant’s advice to the Moriscos to hold fast until possible aid from the 
Turks could arrive, and by later Morisco revolts. 
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the conquered Iberian territories was oriented toward flight, not toward clearing the 
way or regrouping for jihad against those same territories. 

Second, we know from the Berber fatwa that al-Wansharist was so concerned 
with the phenomenon of Moroccan tribes entering Christian-controlled areas in order 
to supply them with arms that he called for monitored roadblocks to prevent all access 
to those areas. Trading with the enemy was also a primary category of prohibited 
Muslim-Christian interaction in the other Jawahir al-mukhtara fatwas. In the context of 
Iberia, the prohibition on entering dar al-harb for trade would have functioned 
primarily as an a fortiori argument emphasizing the prohibition on residence there. 

The remainder of this section of Asnd al-matajir is devoted to the history and 
validity of the analogy between the legal status of non-Muslims who convert to Islam 
while in dar al-harb and that of Muslims whose territory is conquered and becomes dar 
al-harb.’ With the exception of a few editorial and stylistic changes, al-Wansharisi’s 
argument here is taken from Ibn Rabr‘, who explains that the early, master jurists 
addressed only the case of converts simply because the case of the conquered Muslims 
had not yet arisen; not because the cases are dissimilar. When this second type of case 
first arose in Sicily and al-Andalus in the fifth/eleventh century, the jurists who were 
asked about the status of conquered Muslims -- Ibn RabY specifies that they were 
Maghribi jurists, but al-Wansharist leaves this out - found their legal status to be 
equivalent to that of the converts. Ibn Rabr and al-Wansharisi each use this passage to 
establish that an authoritative precedent for the legal status of conquered Muslims has 


already been identified; in order to bolster the authority of this analogy, they also 


° Appendix A, 353-56. 
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establish that this reasoning originated with the earliest possible jurists who could 


have addressed the matter. 


The Sunna 

Al-Wansharisi follows this section with one devoted to evidence from the Sunna 
for the prohibition of residence in non-Muslim territory.”® In Ibn Rabr’s text, this is a 
fairly short section which is followed by the material which al-Wansharis1 allocates to 
the Marbella fatwa rather than to Asnd al-matajir, which consists of an exposition of all 
of the reasons why Muslims are unable to fulfill any of their core obligations while 
living under non-Muslim rule, and a list of dangers and corruptions to be feared as a 
result of such residence. In Asnd al-matajir, al-Wansharisi expands Ibn Rabr’s hadith 
section and then follows it with a section on the legal status of converts and conquered 
Muslims’ property and families, which comes much later in Ibn Rabr’s text. 

In the initial segment of his hadith section, which is the part taken from Ibn 
Rabr, al-Wansharisi cites two reports: one in which Muhammad declares himself to be 
free of any Muslim residing among polytheists, and one in which the Prophet told his 
followers not to live among or associate with polytheists, for “whoever lives among 
them or associates with them, is one of them.”” The context for the first statement is 
given here as a battle in which a number of polytheists attempted to communicate 
their acceptance of Islam, but were killed by the attacking Muslim expedition who did 
not understand the polytheists’ prostration to signal their conversion and thus 


inviolability. Muhammad ordered that only half the blood-money customary for the 





a Ibid., 356-59. 
" For notes, Appendix A, 356. 


185 


accidental killing of Muslims should be paid in compensation for their deaths, and 
explained the reduction with the above statement; this indicates that converts have an 
obligation to clearly separate themselves from enemy polytheists. The second hadith 
report closely resembles the injunction in Qur’an 5:51, “Whoever among you allies 
himself with them is one of them.” Ibn Rabi‘ concludes this brief section by stating that 
no other evidence contradicts the import of these reports, that no Muslim disagrees 


with what they stipulate, and that they are corroborated by evidence from the Qur’an. 


Varieties of Hijra 

Al-Wansharisi includes these concluding statements, but then cites two 
additional hadith reports which appear to be mutually contradictory, along with two 
explanations of how the reports are to be reconciled. In the first hadith, Muhammad 
indicates that the “duty to emigrate will not cease;” in the second, he proclaims that 
“There is no hijra after the conquest, but there [remains the obligation of] jihad and 
[correct] intention. When you are summoned to battle, go forth.”” The first 
explanation al-Wansharis! provides for these two hadiths is that of Abi Sulayman al- 
Khattabi (d. 386/996 or 388/998), who states that these traditions refer to two distinct 
hijras. The hijra referred to as unceasing in the first tradition is that enjoined by Qur’an 
4:100, which urges believers to emigrate in the way of God and which was revealed 
when polytheist Meccan persecution of the earliest Muslims had begun to intensify. 
While this first hijra was not obligatory, once Muhammad had performed his own Hijra 


from Mecca to Medina, all Muslims then became obligated to follow suit; this is the hijra 





” For notes, see Appendix A, 357. For an excellent analysis of these and other traditions related to hijra 
in early Islam, see Patricia Crone, “The First-Century Concept of Hijra.” Arabica 41, no. 3 (1994): 352-87. 
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referred to in the second tradition. This second hijra ceased to be compulsory after 
Medina was conquered, but the first hijra remains as a recommended or desirable duty. 
In this passage cited by al-Wansharist, al-Khattabt does not specify the exact nature of 
the first, enduring hijra; he most likely has in mind the first emigration to Abyssinia and 
the model of fleeing religious persecution. 

The second approach to reconciling the two reports is offered by al-Wansharist 
himself, who links them to a passage on emigration in Ibn al-‘Arabt’s (d. 543/1148) 
‘Aridat al-ahwadhi, a commentary on al-Tirmidhi’s compilation of hadith reports.” In his 
commentary on the “No hijra after the conquest” hadith, Ibn al-“Arabt states that there 
are six primary types of hijra, four of which he proceeds to describe; the full list is 
found in Ahkam al-Qur’an, his commentary on the legal verses of the Qur’an.” Ibn al- 
“Arabi’s first type is that hijra which is motivated by fear for oneself and one’s religion, 
such as the Prophet’s Hijra, which was obligatory for early Muslims. His second type is 
hijra to the Prophet himself. Ibn al-“Arabi then states that these two are the two types 
of hijra which ended with the conquest of Mecca. He goes on to explain that hijra from 
the land of unbelief, the third type here, is obligatory until the Day of Judgment.” 

In Asnd al-matdir, al-Wansharisi re-arranges and edits Ibn al-‘Arabt’s passage, 
without acknowledgment, such that the passage begins with “These two hijras which 
are addressed in the traditions [reported by] Mu‘Awiya and Ibn ‘Abbas are the two hijras 
which ceased to be obligatory upon the conquest of Mecca..,” followed by Ibn al- 


“Arabt’s description of the two categories. The effect of this rearrangement is to make 





8 Ibn al-‘Arabi, ‘Aridat al-ahwadhi, 4:7:66. 

 Tbn al-‘Arabi, Ahkam, 1:496-97. 

* The fourth type in ‘Aridat al-ahwadhi is emigration from lands filled with prohibited acts and corruption 
due to oppression or fitna, which Ibn ‘Arab? also holds to be obligatory until the Day of Judgment. Ibn al- 
‘Arabi, ‘Aridat al-ahwadhi, 4:7:66. 
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Ibn al-‘Arabi’s comments apply to both of the above-cited hadith reports rather than 
only to the “No hijra after the conquest” tradition, and thus also to correspond to al- 
Khattabi’s two types of hijra. Yet the correspondence is inconsistent, as al-Khattabi and 
Ibn al-‘Arabt describe the status of these hijras quite differently, and as neither of Ibn 
al-‘Arabr’s first two types, which he says ceased with the conquest, can correspond with 
the unceasing variety of hijra. 

Al-Wansharisi’s maneuvering here is far from transparent, but appears to serve 
at least four purposes. First, he must have meant to assimilate Ibn al-‘Arabr’s and al- 
Khattabi’s two sets of two hijras, but in order to associate them both with the “no hijra” 
tradition, as Ibn al-‘Arabt had done, not in order to divide the two hijras between the 
two traditions, as al-Khattabi had done. If both sets of two hijras can be made to 
correspond to the “no hijra” tradition, that reserves the unceasing hijra tradition for 
Ibn al-‘Arabr’s third type of hijra, which consists of leaving infidel territory for Muslim 
territory. Meanwhile, forcing al-Khattabi’s two hijras to correspond to Ibn al-“Arabi’s 
first two hijras (and to the “no hijra” tradition) has the effect of 1) contesting al- 
Khattabi’s assertion that the enduring form of hijra is only recommended as opposed to 
obligatory, by 2) asserting that al-Khattabt’s first type of hijra, which appears to refer to 
the emigration to Abyssinia, actually corresponds to Ibn al-‘Arabr’s first type of hijra, 
which was also motivated by fear for oneself and one’s religion, but which took place 
after Muhammad’s Hijra, was obligatory at the time, and ended with the conquest of 
Mecca. 

This first purpose of al-Wansharis\'s varieties-of-hijra discussion is thus to 


reconcile the two hadith reports in such a manner that emigration from infidel to 
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Muslim territory is established as the unceasing variety of hijra and as obligatory. This 
correspondence is supported by linking the “no hijra” tradition with all of the 
motivations for emigrating to Muhammad subsequent to his move from Mecca to 
Medina. In Asnd al-matajir al-Wansharisi continues with two further, acknowledged 
passages taken from Ibn al-‘Arabt’s Ahkam al-Qur’an and his ‘Aridat al-ahwadhi which 
reinforce this division between the obligatory and enduring hijra from dar al-harb to dar 
al-Islam and the formerly-obligatory-but-now-defunct hijra to Medina.” 

The second purpose this discussion appears to serve relates to al-Wansharisi’s 
decision to quote al-Khattabi at all, given that the Fast jurist then undermines al- 
Khattabi’s assertions with a passage from Ibn al-‘Arabt which could have stood on its 
own. It may be that al-Wansharisi not only wished to include al-Khattabr’s 
authoritative support for the reconcilability of the two seemingly contradictory hadith 
reports, but also took advantage of the opportunity to assimilate the Abyssinian 
emigration—al-Khattabi’s first and enduring type of hijra—to the type of emigration 
which came to an end following the establishment of a dar al-Islam and the conquest of 
Islam’s first persecutors in Mecca. If this was indeed an implicit aim of the varieties-of- 
hijra discussion, it would pair well with al-Wansharist’s later use of the Abyssinian case 
(which is not present in Ibn Rab’) as an authoritative precedent supporting his 
argument that emigration must be performed for religious rather than worldly 
interests.’ In the introduction to his critical edition of Asnd al-matajir, Mu’nis finds this 
later citation of the Abyssinian model to be hypocritical, given that al-Wansharisi is 


arguing for the obligation to emigrate from Christian territory; Abyssinia had been 





© Ibn al-“Arabi, Ahkam, 1:496-97; idem., ‘Aridat al-ahwadhi, 4:7:79. 
” Appendix A, 368. 
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ruled by a Christian king who offered refuge to the persecuted Meccan Muslims.” If my 
reading of al-Wansharis1’s juxtaposition of al-Khattabi and Ibn al-“Arabrt is plausible, it 
would appear that al-Wansharis! is praising Abyssinian emigrants as models to be 
emulated for their devotion and willingness to abandon their wealth and families, while 
also arguing that the circumstances of this hijra were unique to the period culminating 
in the conquest of Mecca. 

If we take another step back, the final two ends served by al-Wansharis1’s 
varieties-of-hijra section relate to his decision to address the “no hijra” hadith. 
In the question posed to Ibn Rabr in that jurist’s earlier fatwa, this tradition is noted as 
one of the proof-texts offered by an unknown jurist for the permissibility of remaining 
under Christian rule in Iberia. Despite this, Ibn Rabr does not take up the issue of this 
tradition’s applicability to the Spanish context in his own fatwa, at least in the version 
edited by Van Koningsveld, Wiegers, and Ryad. It would have been appropriate for Ibn 
Rabi to devote a portion of his answer to refuting the argument that this tradition 
lifted the obligation to emigrate for all Muslims after the conquest of Mecca. Thus the 
third reason for al-Wansharist’s discussion of this tradition is to take up a task left 
unfinished by Ibn Rabi; questions regarding the legal import of this hadith were likely 
still current during the later jurist’s time. 

Finally, al-Wansharisi may have chosen to discuss the “no hijra” report not just 
in order to refute the continued applicability of hadith’s first half, but in order to 
emphasize its second half: “... but there [remains the obligation of] jihad and [correct] 


intention. When you are summoned to battle, go forth.” Noting that jihad is an 


*® Mu’nis, “Asna al-matajir,” 8. 
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enduring obligation in addition to hijra from dar al-harb to dar al-Islam would only have 
been incidental to al-Wansharist’s answer to Ibn Qattya’s question in Asnd al-matdjir, 
because jihad was no longer possible in Spain; but it makes sense as a comment on the 
current situation in Morocco. The second half of this hadith does not appear even in 
the question component of Ibn Rabr’s fatwa, but this is al-Wansharisi’s second citation 
of the full report; the first came as part of the passage taken from Ibn al-“Arabi’s ‘Aridat 
al-ahwadhi concerning the best region to which to emigrate.” Ibn Rabi mentions jihad 
only in the context of describing the duties which conquered Muslims fail to fulfill.” 
He notes that they either abandon this obligation completely, out of hopelessness, or 
contribute financially to the enemy’s war effort, in which case they become like the 
enemy. 

Al-Wansharisi’s added emphasis on jihad in comparison with Ibn Rabr’s fatwa is 
further evident from the precedents he cites in a passage linking his varieties-of-hijra 
section with a substantial subsequent section devoted to the inviolability of converts’ 
and conquered Muslims’ lives, families, and property.” With this passage, taken from 
‘Aridat al-ahwadhi, al-Wansharisi returns to the hadith noted earlier regarding 
Muhammad’s decision to pay only half of the usual blood money to a group of people 
who had prostrated in the face of a Muslim attack, attempting to indicate conversion to 
Islam. Ibn al-‘ArabI comments on this incident, arguing that these prostrating 
polytheists received only half of the blood money in part because they were not 
established converts who had simply remained in dar al-harb; their decision to save 


themselves by converting was spontaneous and not well-orchestrated, therefore the 





® Appendix A, 345. 
*° Al-Wansharis! includes this material in the Marbella fatwa rather than in Asnd al-matajir. 
*! Appendix A, 359-60. 
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guilt of those who slew them was reduced. A second story of accidentally killed 
converts follows this first one -- Ibn al-‘Arabi cites a case in which Muhammad ordered 
the full blood money paid to a group who were already known to be converts and who 
also failed to communicate this effectively to a Muslim expedition. 

While the purpose of the comparison between these groups within Ibn al- 
“Arabi’s commentary is to explain aspects of a debate regarding the inviolability of 
converts’ lives, in Asnd al-matajir these reports might also serve to remind Moroccan 
Muslim readers (jurists and the lay communities they advised) of the consequences of 
remaining in dar al-harb during a time of military conflict. Even if their lives are 
technically inviolable as Muslims, this would serve as a warning to those choosing to 
remain in territories subject to Portuguese authority; fighters are not always able to 
distinguish Muslim from non-Muslim in the heat of battle. As jihdd in Iberia certainly 
had not become more feasible in al-Wansharis1’s time than in that of Ibn Rabr,, this 
additional emphasis on the obligation to fight, the logistics of prosecuting a war, and 
the accidental killing of Muslims residing among polytheists must have been a 
calculated adaptation of Ibn Rabi's fatwa to the present context of foreign occupation 


in Morocco. 


Inviolability of Converts and Conquered Muslims 
Following this treatment of the varieties of hijra is a lengthy section on the 
inviolability of the lives, families, and property of converts and conquered Muslims in 


dar al-harb.” As with the section on hadith reports, al-WansharisI reproduces much of 


” Appendix A, 359--67. 
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the material present in Ibn Rabr’s fatwa, but adapts his predecessor’s text to his present 
context by citing additional opinions which address the status of Muslims in dar al-harb 
fighting against Muslims from dar al-Islam. In the part of this section taken from Ibn 
Rabr’s fatwa, al-Wansharist presents the positions of Malik, al-ShafiT, Abt Hanifa, and a 
few Maliki scholars regarding a well-known point of disagreement between schools as 
well as within the Maliki school: whether it is being Muslim or being in Muslim 
territory which guarantees the inviolability of a Muslim’s life and property. Malik and 
Abi Hanifa both held that Islam is the guarantor of inviolability for the Muslim’s life, 
but that his property is not protected unless he brings it to dar al-Islam and establishes 
ownership of it there. Abi Hanifa qualified this position by stating that the accidental 
killing of a Muslim in dar al-harb necessitates only atonement rather than the payment 
of blood money. Among Malikijurists, Ashhab (d. 204/819), Sahniin (d. 240/854), and 
Ibn al-‘Arabt all agreed with al-ShafiT, who held that a Muslim’s life and property are 
both inviolable even in dar al-harb. As noted earlier in Asnd al-matajir, the earliest 
opinions (all but Ibn al-‘Arabi) presumed that the Muslim under discussion was a 
convert to Islam residing outside Muslim territory, or a Muslim who had entered dar al- 
harb temporarily; and later jurists found these same rules and disagreements to apply 
to the case of conquered Muslims. 

Ibn Rabr includes the opinion of one jurist, whom al-Wansharisi identifies as 
Ibn al-Hajj (d. 529/1134), who distinguishes between the inviolability of converts and 
conquered Muslims. Ibn al-Hajj gives preponderance to the opinions of Ashhab and 
Sahntn - who held that Islam alone is the guarantor of inviolability for Muslims’ lives 


and properties alike - in the case of conquered Muslims only, because unlike converts, 
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conquered Muslims were never characterized by unbelief and thus their property had 
at no prior point been licit for other Muslims. Al-Wansharisi not only identifies Ibn al- 
Hajj, but also expands upon Ibn Rabr’s fatwa with a more sustained discussion of this 
former jurist’s views. 

According to al-Wansharisi, Ibn al-Hajj offers as evidence for this distinction 
between conquered Muslims and converts an opinion given by Malik’s Egyptian 
disciple Ibn al-Qasim (d. 191/806-7) in response to a question posed by Cordovan jurist 
Yahya b. Yahya (d. 234/848) regarding those Muslims who remained in Barcelona after 
it was conquered in 185/801. These Muslims failed to emigrate during the one-year 
grace period set by their conquerors, and they then joined the Christians in fighting 
other Muslims out of fear that they would be killed if the Muslims recovered the city.” 
Yahya b. Yahya states that these Muslims are equivalent in status to criminal or 
illegitimate rebels, because they remain Muslim; they are to be referred to the ruler for 
punishment, but their property is not licit. It is unclear whether Ibn al-Hajj found this 
precedent to be applicable to conquered Muslims in general, or reasoned that if even 
conquered Muslims fighting against other Muslims retain their inviolability, so too 
must conquered Muslims who commit no crimes beyond accepting subject status. 

Al-Wansharisi then cites Ibn Rushd’s commentary on Ibn al-Hajj’s position. 
While Ibn Rushd agrees that conquered Muslims who fight for the Christians are 
equivalent in status to criminal or illegitimate rebels, he notes that Ibn al-Qasim’s 
opinion regarding the status of these Muslims’ property directly contravenes Malik’s 


own ruling on the issue. As Ibn Rushd notes, Malik held that if an unbeliever converts 





* This fear is further evidence that Iberian Muslims were well aware of the obligation to emigrate long 
before al-WansharisI composed Asnd al-matajir. 
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to Islam and his property is seized by Muslims prior to his relocating to dar al-Islam, 
that property is legitimately considered booty. This comment of course presupposes an 
agreed-upon conflation between the status of converts and that of conquered Muslims. 

As noted earlier, al-Wansharist notes these differences of opinion without 
definitively adopting a position himself; rather he instructs his reader to “consider 
this,” which is yet another indication that he was writing for an educated audience of 
legal professionals. Al-Wansharisi concludes this section by describing the rulings 
which many skilled jurists consider to be the preponderant opinions under the 
following set of circumstances: 1) conquered Muslims are equivalent to harbi converts 
to Islam, in accordance with the established difference of opinion as to the legal status 
of the latter; this means that the lives of both groups are inviolable but that the 
property of both groups is either violable or inviolable depending on the particular 
scholar’s opinion regarding the convert’s property; 2) if conquered Muslims fight 
alongside non-Muslims against Muslims, their lives become licit; 3) if they financially 
support non-Muslims in fighting against Muslims, their property becomes licit; and 4) 
the preponderant opinion regarding their children is that they should be captured and 
raised among Muslims, even if the conquered Muslims commit only the sin of residence 
among unbelievers. 

Al-Wansharisi’s additions to Ibn Rabr’s section on inviolability are noteworthy 
for two reasons. First, as with his earlier inclusion of hadith reports addressing 
Muslims’ accidental killing of convert Muslims in dar al-harb, the inclusion of 
precedents related to Muslims who fight for the enemy renders Asnd al-matdajir more 


concerned with, and relevant to, a context in which Muslims are actively fighting for 
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the enemy territory in which other Muslims are considered to be illegitimately 
residing. This is true not only of the Barcelona example but also of a passage from an 
unidentified work of Ibn al-‘Arabt which al-Wansharisi cites mid-way through this 
section on inviolability.” In the cited passage, Ibn al-“Arabi first notes the absence of a 
compelling precedent within the Maliki school for the inviolability of Muslims in dar al- 
harb, then proceeds to review the rationales for the Hanafi and Shafi positions. Near 
the end of the passage, Ibn al-“Arabi, who prefers al-ShafiT’s view, mentions the 
violability of Muslim rebels’ lives and property in the course of refuting one of the 
rationales given for the Hanafi position. Al-Wansharis! does not ultimately endorse Ibn 
al-‘Arabi’s position, and may have included this passage as much for the example of the 
rebels - later compared to Muslims who fight for the enemy - as for the additional 
detail regarding the opinions of the other schools. Al-Wansharist’s addition of the 
opinions of Ibn al-Qasim, Ibn al-Hajj, Ibn Rushd, and Ibn al-‘Arabr’ as to the status of 
rebels and of Muslims fighting with the enemy brings Asnd al-matajir’s section on 
inviolability more in line with the categories of conquered Muslims’ offenses addressed 
in the Jawahir al-mukhtara fatwas. The conclusions drawn by al-Wansharisi also accord 
with the basic agreement among contemporary Moroccan jurists that while living 
under non-Muslim rule is sinful, it is not on par with fighting for the enemy against 
other Muslims, for which subject Muslims may be killed. 

Second, al-Wansharisi’s modifications to Ibn Rabr’s section on inviolability are 
notable for the lack of a firm stance on the inviolability of conquered Muslims’ 


property. By increasing the information provided in his fatwa concerning the different 


* Appendix A, 363-64. 
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positions adopted and the rationales behind them, and by including Ibn al-“Arabi’s 
statement to the effect that there is no one agreed-upon precedent which Malikis are 
bound to follow in the matter, al-Wansharisi leaves it to his audience to determine the 
rule to be invoked in the case of any seized property brought before them in their own 
practices as muftis and judges.” This is not the rigid opinion that many modern 
scholars have attributed to al-Wansharist; Salgado, for example, takes al-Wansharis1’s 
citation of Malik’s opinion to be the Fast jurist’s own ruling, and thus characterizes Asna 
al-matdir as allowing conquered Muslims to be stripped of all their possessions by 
Muslims coming from Islamic territory.” Salgado appears to interpret this ruling as a 
punishment rather than a military strategy; to my knowledge, Von Fritz Meier is the 
only commentator on Asnd al-matajir to note that strategic considerations might 
account for Maliki jurists’ rulings on the inviolability of subject Muslims’ lives and 
property.” While al-Wansharist does not address an analogous case in the Berber fatwa, 
by implicitly granting non-emigrant Muslims the right to buy back any property seized 
from them by the Christians and subsequently bought by Muslims, he also implicitly 


rules for the validity of their ownership of that property at the time of seizure. 





> Ibn al-‘Arabi’s statement is as follows: “It was in Khurasan that this issue was of great importance. The 
Malikis did not encounter it, nor did the Iraqi masters know of it. So how should Maghribi muqallids 
(jurists who adhere to previously established doctrines) [deal with this issue]?” The primary purpose of 
this statement appears to be the justification of looking outside the Maliki school for precedents and of 
failing to endorse Malik’s own recorded opinion regarding the guarantor of inviolability for Muslims’ 
lives and properties. See Appendix A, 363, for the passage and accompanying notes. 

*° Salgado, “Del Islam,” 136. 

*7 Von Fritz Meier, “Uber die umstrittene Pflicht des Muslims, bei nichtmuslimischer Besetzung seines 
Landes auszuwandern,” Der Islam 68 (1991): 70. 
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Punishment of the Andalusi Emigrants 

While the possible violability of conquered Muslims’ property cannot accurately 
be described as a punishment for continued residence under non-Muslim authority, al- 
Wansharis! does address the consequences of the Andalusi emigrants’ actions in his 
next section of Asnd al-matajir.* As in the previous sections, his departures from the 
basic template set forth by Ibn Rabr serve to adapt Asnd al-matajir to the specifics of Ibn 
Qatiya’s question and to the context of Portuguese occupation within Morocco. Al- 
Wansharisi opens by denouncing the Andalusis’ claim that their impoverished state in 
the Maghrib indicates that they should have been exempt from the obligation to 
emigrate; it is at this point that he points to the early Meccan Muslims’ emigration to 
Abyssinia as a model for the proper prioritization of religion over worldly interests. 
After citing this precedent, al-WansharisI emphasizes the bounty to be found in the 
Maghrib for would-be emigrants, making sure to point to his own (and of course his 
ruler’s) city of Fez as a destination made especially attractive by the fertility and 
spaciousness of the surrounding lands. Drawing largely on language present in Ibn 
Rabi’s fatwa, al-Wansharisi then establishes that these Andalusis were indeed obligated 
to emigrate, that they may not return to Castile, that Muslims must do anything 
necessary to leave infidel territory, and that any Muslim content to remain subject to 
non-Muslim rule has strayed from the religion. 

This section ends with al-Wansharisi’s recommendation regarding the 
Andalusis’ worldly punishment for slandering dar al-Islam and for openly expressing a 


preference for non-Muslim rule: 


8 Appendix A, 368-71. 
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[As for] the ugly language, the cursing of dar al-Islam, the desire to return to the land of 
polytheism and idols, and other detestable monstrosities which could only be uttered 
by the depraved, which you report coming from those emigrants - disgrace is required 
for them in this world and the next, and they must be lowered to the worst of positions. 
What is required of [the ruler] whom God has empowered and enables to prosper in the 
land is to take hold of them and make them suffer a severe penalty and an intense, 
exemplary punishment, through beating and imprisonment, such that they do not 
transgress the bounds of God. This is because their corrupting ideas (fitna) are more 
severely damaging than the trials of hunger, fear, or the plundering of people and 
property. This is because whoever perishes here [viz., from hunger, etc.] [elicits] the 
mercy of God Most High and his most generous forgiveness, while one whose religion 
perishes [provokes] the condemnation of God and the greatest of his anger. Fondness 
for polytheist allegiance and living among Christians; the determination to reject the 
obligation to emigrate to depend upon infidels; and contentment with paying the jizya 
to them,” with the relinquishing of Islamic power, with insubordination, with the 
renunciation of allegiance to the sultan, and with the triumph of the Christian sultan 
over, and his degradation of, [Islamic power] - [these are] serious, perilous 
abominations, a mortal blow [to one’s faith] which is on the verge of unbelief (kufr) - 
may God protect us. 


Most of this language is unique to Asnd al-matajir and represents the fatwa’s central 
point of connection between the two legal discourses to which al-Wansharisi is 
contributing: the obligation to emigrate from conquered territories in Iberia, and the 
status of Muslims living under Christian authority in the occupied areas of Morocco. As 
noted earlier, the criminal offenses of which these Andalusi emigrants are accused are 
very similar to those committed by one recurring category of Moroccans in the Jawahir 
al-mukhtara rulings: a verbally expressed preference for infidel over Muslim rule and 
contentment with subject status, including payment of a tax or tribute to the infidel 
rulers. And while al-Wansharis! advises a severe beating for the Berbers and Andalusis 
alike, he specifies that the punishment for the Andalusis must be exemplary, and that 
this is because of the serious damage caused by their spreading of fitna. 

As for al-Wansharist’s fatwds as a whole, there is thus also an intended audience 


for the Andalusis’ crime and punishment. Because the emigrants are present in the 





” Often translated as ‘poll tax,’ this is the term for the tax paid by dhimmis, Christians and Muslims living 
under Muslim rule; the term also came to signify monies paid by subject Muslims to their Christian 
rulers. 

*° Appendix A, 371-72. As in Appendix A, bolded text indicates material taken from Ibn Rabt’s fatwa. 
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Maghrib and cursing this region in particular, the most immediate audience for their 
corrupting ideas certainly consists of Moroccans, not other Iberian Muslims weighing 
emigration against remaining in their conquered homelands. We know from the 
Jawahir al-mukhtara fatwas that the proper relationship between Moroccans and the 
Portuguese and Spanish-controlled territories was a subject of great concern for the 
elite as well as of great confusion among the populace. Al-Wansharist’s identification of 
fitna as the primary evil resulting from the Andalusis’ actions suggests a fear that the 
endorsement of Christian rule by these emigrants, who already had first-hand 
experience of life under that rule, would encourage contentment among conquered 
Moroccans, or weaken Maghribi resistance to further foreign encroachment, or lessen 
the seriousness in people’s minds of associated crimes, such as trading with the enemy. 
Al-Wansharisi’s intended audience for the example to be set by the Andalusis’ 
beating or imprisonment must likewise be those Moroccans who would have been 
exposed to the emigrants’ corrupting ideas and who might remain in the vicinity of 
their trial and punishment. The immediate practical aims of Asnd al-matajir, if al- 
WansharisI’s recommendations were implemented by the court to which Ibn Qattya 
was attached, would thus have been to counteract the fitna spread by these Andalusis 
by reinforcing among Moroccans the prohibition on living in Christian territory or 
assisting the enemy in any way, and the possible consequences of doing so. 
Al-Wansharisi might have achieved this immediate practical aim through a less 
elaborate fatwa; but again, he also submitted the ruling to a wider professional audience 
through the Mi‘yar, where it would enjoy a much longer-term impact. Al-Wansharisi 


most likely chose to construct elaborately and to preserve Asnd al-matajir, rather than 
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the Berber fatwa, in order to create a more authoritative precedent for later rulings on 
similar cases. While the foreign occupation of Morocco remained of relatively recent 
origin, limited scope, and uncertain character, the historical drama of the fall of al- 
Andalus was four hundred years old, decisive, well-known, and beginning to develop 


into a powerful symbol of a tragic loss. 


Legal Probity and Mudéjar Judges 

In perhaps the least understood section of Asnd al-matajir, al-Wansharist 
addresses the legal probity of Muslims who choose to remain in dar al-harb.”’ Although 
Ibn Rabr included a corresponding section in his fatwa, al-Wansharis! departs 
completely from his predecessor’s answer, relying instead on the opinions of Ibn ‘Arafa 
and al-Mazari.” As noted in chapter one, a number of scholars have praised al-Mazari’s 
approach as far more tolerant than that of al-Wansharist, while others have compared 
Asn al-matajir to a ruling issued by al-“Abdiisi (d. 849/1445), another Fast chief mufti 
who wrote a fatwa similar to al-Mazari’s, but concerning Mudéjars rather than Muslims 
in Sicily. In what follows, I will review briefly these scholars’ remarks, then examine al- 
Wansharist’s decision to include al-Mazar'’s ruling within Asnd al-matajir by comparing 
this ruling to Ibn Rabr’s answer, to a number of similar fatwas which al-Wansharist 
includes elsewhere in the Mi‘yar, and to al-“Abdisi’s ruling, which does not appear in 
the Mi‘yar. Contrary to what many scholars have argued, it will be shown that Asnd al- 
matajir cannot be said to be stricter or less sympathetic than the fatwas of al-Mazari or 


al-“Abdusi. Rather, al-Wansharisi’s choice of al-Mazari as the primary authoritative 





*! Appendix A, 373-77. 
* For asummary of this section of Ibn Rabi’s fatwa, see Van Koningsveld and Wiegers, “Islamic Statute,” 
33-34. 
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precedent to include in Asnd al-matajir on this issue reflects a pragmatic approach to a 
legal dilemma which must have been important in Morocco at the time: the acceptance 


in dar al-Islam of documents certified by judges living in dar al-harb. 


Al-Mazart 

Before scholars turned their attention to comparisons between Asnd al-matajir 
and the 1504 fatwa of al-Wahrani, a number of the earliest commentators on al- 
Wansharis?’s fatwa compared this ruling with that of al-Mazari (d. 536/1141), whom 
they described as a far more tolerant jurist. In Mu’nis’s seminal analysis of Asnd al- 
matajir, the historian praises al-Mazari’s sympathetic ruling and his extension of 
material and moral support to emigrants who were arriving in Ifriqiya (Tunisia) from 
Sicily.” Mu’nis charges al-Wansharis! with failing to consider seriously al-Mazari’s 
opinion, which justified Sicilian Muslims’ residence under Christian rule and allowed 
for the validity of their judges’ appointments. Abdelmajid Turki, who likewise 
compares al-Mazar'’s opinion favorably with that of al-Wansharisi, goes a step further 
by arguing that al-Wansharisi must have disapproved of al-Mazar'’s liberalism and 
pragmatic tolerance.” Although he offers no explanation for al-Wansharisi’s inclusion 
of al-Mazart’s ruling in Asnd al-matajir, Turki elaborates in another article that al- 
Wansharist’s lack of commentary following al-Mazart’s opinion, and his insertion of 
that opinion amidst others that he clearly supports and that are opposed to that of al- 
Mazart, indicates the Fast jurist’s disagreement with al-Mazar''s ruling.” Following a 


biography of the jurist and a summary of the relevant section of Asnd al-matajir, these 





*® Mu’nis, “Asna al-matajir,” 17-18. 
* Turki, “Consultation juridique,” 694. 
3 Turki, “Pour ou contre,” 318. 


202 


assertions will be analyzed and it will argued that Mu’nis and Turki misunderstand al- 


Wansharis1’s strategic and sensible use of al-Mazar1’s precedent. 


Life and Times of al-Mazart 

Although al-Mazari achieved renown as an accomplished and influential jurist 
at a relatively early age, contemporary sources reveal little about his birth and early 
years. His biographers report his full name as Abt ‘Abd Allah Muhammad b. “Alt b. 
‘Umar b. Muhammad al-Tamimi al-Mazari.* The nisba ‘al-MazarT refers to Mazara (Ar. 
Mazar), a town on Sicily’s southern coast. The place and date of al-Mazar''s birth are 
unspecified in the sources, but biographers agree that the jurist died in al-Mahdiya 
(now a Tunisian port) in 536/1141 at the age of 83; he was thus born in 453/1061.”” Al- 
Tahir al-Ma‘mur1, editor of the jurist’s fatwds, argues convincingly that al-Mazari was 
likely born in Ifriqiya rather than in Sicily.* The jurist’s father probably emigrated 
from Mazara to Ifriqiya sometime before the Norman conquest of Sicily, which lasted 
from early 453/1061 to 484/1091; Mazara was conquered in 464-5/1072.” 

Only two of al-Mazar'’s teachers are known with certainty: Abt al-Hasan al- 


Lakhmi (d. 478/1085-6), * with whom al-Mazari most likely studied in Sfax, and ‘Abd al- 


°° Abu “Abd Allah Muhammad b, ‘Ali b. ‘Umar al-Mazari (d. 536/1141). DM, 374-75; IM, 327-29; SN, 1:186- 
88; ZK, 6:277. 

37 The date cited for al-Mazari's birth in “Abd al-Wahhab’s al-Imam al-Mazari, 443 AH, is incorrect and has 
been corrected in the revised edition of “Abd al-Wahhab’s Kitab al-Umr, completed and published 
posthumously. Although al-Wahhab’s monograph on al-Mazart is often cited, it is not an annoted 
scholarly work; the author reveals very few of his sources. ‘Abd al-Wahhab, al-Imam al-Mazart, 50; al- 
Wahhab, Kitab al-‘Umr fi al-musannafat wal-muallifin al-Tinisiyin, ed. Muhammad al-‘Arisi al-Matwi and 
Bashir al-Bakkish (Beirut: Dar al-Gharb al-Islami, 1990), 1:696-704. 

38 Al-Mazari, Fatawa al-Mazari, ed. al-Tahir al-Ma‘miri (Tunis: Al-Dar al-Tiinistya li’l-Nashr, 1994), 11-13. 
*» For the Norman conquest of Sicily, see Aziz Ahmad, A History of Norman Sicily, Islamic Surveys 10 
(Edinburgh: Edinburgh University Press, 1975); Donald Matthew, The Norman Kingdom of Sicily (Cambridge: 
Cambridge University Press, 1992). 

“0 Abi al-Hasan ‘Ali b. Muhammadal-Rab‘ al-Lakhmi (d. 478/1085-6). DM, 298; IM, 307; SN, 1:173. 
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Hamid b. Muhammad al-Sa’igh (d. 486/1093-4),"’ with whom he studied in either 
Mahdiya or Sousse (Siisa).** Al-Mazari became the leading Maliki jurist of Mahdiya, 
which was heir to the Qayrawani intellectual tradition after the Bani Hilal conquered 
the Zirid’s former capital in 449/1057. Known by the honorific title of Imam, or master 
jurist, he attracted a great number of students from the surrounding regions as well as 
from the Maghrib and al-Andalus.” Many of the jurist’s foreign students travelled 
through Mahdiya on their way east to perform the pilgrimage or to learn from eastern 
masters, while others were his students only by means of written exchanges, which 
resulted in al-Mazart’s granting of an ijaza, or license to transmit his works, to the 
student. 

Al-Mazari authored approximately a dozen works in the fields of law, 
jurisprudence, hadith commentary, literature, and possibly medicine.“ His best-known 
work is al-Mu‘lim bi-fawa’id Muslim, the first commentary on the Sahih of Muslim.” His 
Idah al-Mahsil min Burhan al-usil, a commentary on al-Juwayn’'s (d.478/1085) work of 


jurisprudence al-Burhdan, has also been published.” Al-Mazari’s commentary on Abi 


“Abd al-Hamid b. Muhammad al-Sa’igh (d. 486/1093-4). DM, 260; SN, 1:174; ‘Abd al-Wahhab, Kitab al- 
‘Umr, 1:685-87; al-Qadi ‘lyad, Tartib al-madarik wa-taqrib al-masalik li-ma‘rifat alam madhhab Malik, ed. 
Muhammad Salim Hashim (Beirut: Dar al-Kutub al-Tlmiya, 1998), 2:342-43. Al-Sa’igh probably lived in 
Sousse until summoned to serve as chief muftiin Mahdtya. After an uprising in Sousse against Zirid ruler 
Tamim b, al-Mu‘izz (r. 454-501/1062-1108) in which the jurist or his son was implicated, he was dismissed 
and returned to Sousse for a period. 

” Niether al-Mazari nor his biographers name the cities in which he studied. Later scholars have come to 
differing conclusions as to where the jurist must have studied, based on his biographies, those of 
teachers, and political events at the time. Al-Lakhmtand Ibn Sa’igh had both lived in Qayrawan but left 
for the eastern coast of Tunisia after the Hilalt invasion. Al-Mazari, Fatawd, 25-37; El’, s.v. “al-Mazarti;” 
“Abd al-Wahhab, Kitab al-Umr, 1:696-700. 

8 Al-Mazari, Fatawd, 41-61. 

“4 Abd al-Wahhab, Kitab al-Umr, 1:697-704; Hady Roger Idris, L’Ecole Malikite de Mahdia: L’Imam al-Mazari 
(m. 536 H/1141) Etudes d’Orientalisme dédiées a la mémoire de Lévi-Provencal, 2 vols. (Paris: Maisonneuve et 
Larose, 1962) 1:157-60. 

“’ This commentary has been published in several editions, including: al-Mazart, al-Mu‘lim bi-fawa’id 
Muslim, ed. Muhammad al-Shadhili al-Nayfar, 2" ed., 3 vols. (Dar al-Gharb al-Islami, 1992). 

“6 Al-Mazari, Idah al-Mahsal min Burhan al-usal, ed. ‘Ammar al-Talibi (Dar al-Gharb al-Islami, 2001). 
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Muhammad ‘Abd al-Wahhab’s (d. 422/1031) Talgin, a work of figh, also achieved some 
degree of circulation and has now been partially published.” Al-Mazar'’s fatwas have 
been preserved in al-Burzili’s and al-Wansharisi’s compilations and been collected and 
edited by al-Tahir al-Ma‘miri. 

Al-Mazar'’s lifetime, 453-536/1061-1141, coincided with a tumultuous period in 
Ifriqiya. The jurist was born during the last year of the reign of al-Mu‘izz b. Badis (r. 
406-454/1016-1062), who by 440/1049 had declared the Zirid state independent of its 
Fatimid overlords in Egypt.” The Fatimids responded by dispatching the Bedouin 
tribes of the Bant Hilal and the Bant Sulaym to overrun the Zirids. Qayrawan fell to 
the invaders in 449/1057, forcing al-Mu‘izz b. Badis to transfer his capital to Mahdiya, 
which had also served as the first capital of the Fatimid state prior to that dynasty’s 
move to Egypt. Sicily, which Muslims had ruled for approximately 200 years, was 
gradually conquered by the Normans over the first thirty years of the jurist’s life, and 
this conquest resulted in a flow of emigrants towards the North African coast. This 
period also corresponded with beginning of the reign of Tamim b. Mu‘izz (r. 454- 
501/1062-1108), who launched a number of maritime attacks against the Normans and 
Italians. In retaliation, a group of Pisans and Genoans sacked Mahdiya and nearby 
Zawila in 480/1087; Tamim was forced to pay a considerable sum and to grant 
commercial privileges to the invaders in exchange for their withdrawal.” The three 


subsequent Zirid rulers continued to launch naval attacks against Sicily, Sardinia, and 


“’ Only the sections related to purity and prayer have been published: al-Mazari, Sharh al-Talgin: Al-Juz’ al- 
awwal:; al-salat wa-muqaddimatuha, ed. Muhammad al-Mukhtar al-Salami, 3 vols. (Beirut: Dar al-Gharb al- 
Islami, 1997). 

“’ For a history of the Zirid state, see: Idris, La Berbérie Orientale sous les Zirids: X°-XII’ siécles., 2 vols., (Paris: 
Adrien-Maisonneuve, 1962); EI’, s.v. “Zirids,” “al-Mahdiyya.” The exact date for the Zirid split from the 
Fatimids is disputed; see Idris, La Berbérie, 1:181. 

Idris, La Berbérie, 1:286-290. 


205 


Genoa, occasionally in conjunction with the Almoravids. This state of affairs lasted 
through the end of al-Mazar'’s life. Shortly thereafter, the Zirid state fell to Roger II of 


Sicily, in 543/1148. 


Asna al-matajir’s Section on Judges’ Probity 

One of the questions that Ibn Qatiya asks of al-Wansharist in Asnd al-matajir 
concerns the effect of the Andalust emigrants’ actions and intentions on their legal 
probity. Al-Wansharisi accordingly opens the relevant section of his fatwa with a 
general statement that it is abundantly clear that those who remain in dar al-harb, 
return there after emigrating, or desire to return, lose their legal probity; their 
testimony may not be accepted, they may not lead prayer, and they may not hold 
offices requiring probity, such as that of a judge.” Al-Wansharisi then ventures beyond 
the purview of the question to address the status of written documents sent by Mudéjar 
judges to judges in other regions, attesting to the validity of notarized documents or of 
individuals’ rights which have been verified before them and which require recognition 
in the recipient judge’s jurisdiction.’ The jurist states that such documents may not be 
accepted, and supports this judgment with Tunisian mufti Ibn ‘Arafa’s (d. 803/1401) 
opinion that “a condition for accepting the document of a judge is the validity of his 


appointment, by someone demonstrably entitled to appoint him; this means treating 





°° Appendix A, 373. 

*! This is the definition the editor of al-Wazzant’s al-Mi‘yar al-jadid gives for khitab al-qadi, the expression 
used here and elsewhere by al-Wansharisi. In Wiegers’ translation of al-‘Abdisi’s fatwa, he translates the 
same term as “homologation,” or a court’s confirmation or ratification of adocument. Al-Wansharisi 
devotes a lengthy section of the Mi‘yar (10:60-76) to questions related to the various conventions for 
judges’ sending of opinions and documents to one another. A section on khitab al-qadi is also normally 
treated in works of adab al qadi (or adab al-qada’), which treat the professional standards and practices of 
judging. See, for example: ‘Ali b. ‘Abd al-Salam al-Tusialt (d. 1258/1842), al-Bahja fi sharh al-tuhfa, ed. 
Muhammad ‘Abd al-Qadir Shahin (Beirut: Dar al-Gharb al-Islami, 1998), 1:118-138. This is a commentary 
on Granadan chief judge Abi Bakr b. ‘Asim’s (d. 829/1425) Tuhfat al-Hukkam, a widely consulted work. 
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the proclamations of the Mudéjar judges - such as the judges of Valencia, Tortosa, and 
Pantelleria - with circumspection when received by us.”” This citation of Ibn ‘Arafa’s 
ruling shows that al-Wansharisi is concerned not only with the validity of the 
testimony brought before Mudéjar judges, but also with those judges’ own probity and 
the validity of their appointments. 

Both of these concerns are expressed in the question posed to al-Mazar1, whose 
fatwa follows Ibn ‘Arafa’s statement.” Al-Mazart is asked if the rulings of Muslim judges 
living in Norman Sicily, or the testimony of this population’s witnesses, may be 
accepted as valid in Ifriqiya. The questioner adds that it is unknown whether or not 
these Muslims have remained in Sicily by choice or compulsion. 

In his response, al-Mazar1 appears to address only the validity of the judges’ 
rulings and documents, although presumably he would rule similarly with regard to 
witnesses’ testimony.” He writes that there are two compromising factors that must be 
considered with regard to the probity of these judges: the prohibited nature of 
remaining in dar al-harb, and the appointment of these judges by an infidel ruler. As for 
their residence under non-Muslim rule, al-Mazari states as a general rule that the 
judges should be given the benefit of the doubt; the jurist then describes the status of 
four different groups. First, as for those judges who have remained in dar al-harb out of 
compulsion or for a valid reason, their residence does not compromise their probity. 
For al-Mazart, valid reasons to stay include the hope of converting the infidels, as 
mentioned by theologian and jurist al-Baqillani (d. 403/1013), or ransoming a prisoner 


of war, the permissibility of which is agreed upon within the Maliki school. Although 





* Appendix A, 373. 
* Appendix A, 373-74. 
* Appendix A, 374--76. 
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not mentioned in Asnd al-matdjir, al-Mazar' also lists the hope of recovering the 
territory for Islam as a possible reason not to emigrate in another version of this 
fatwa.” Second, for those who remain willfully ignorant of the prohibition of living 
under infidel rule and offer no legally legitimate reason for this residence, their 
integrity is compromised and their testimony rejected. The third group consists of 
those who voluntarily enter dar al-harb for trade; al-Mazari simply states that there is 
no agreement as to their probity. Fourth, jurists are to give the benefit of the doubt to 
Muslims who have remained under infidel rule for unknown reasons and who 
otherwise appear to be upright; al-Mazart states that their testimony should be 
accepted. 

As for a judge’s appointment by an infidel ruler, al-Mazari does not find this to 
compromise the judge’s integrity, or that of any other similarly appointed officials. 
Rather, he rules that having a judge is a communal necessity, and thus the judge’s 
probity is not compromised; “it is just as though a Muslim sultan had appointed him,” 
and his judgments must be enforced.”° Al-Mazari further notes that the scholars of a 
locality may serve this function - of judging or of appointing a judge - where necessary, 
and concludes with the example of military commanders who conquer new territories. 
Even though the territory remains outside the control of the sultan, the commander 
may appoint an upright judge whose rulings must be enforced. 

Following al-Mazar''s fatwa, al-Wansharisi adds three further opinions to 
conclude his section on probity.” The first is al-Wansharisi’s own observation that 


Andalusi jurists did not accept the testimony or judgments of those loyal to ‘Umar b. 





*° See notes in Appendix A. 
°° Appendix A, 376. 
*” Appendix A, 376-77. 
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Hafsiin (d. 305/918), the leader of a rebellion against the Umayyad amirs of Cordoba. He 
then cites an instance in which Malik resolved a dispute between two scholars by 
indicating that judges should not accept appointments from leaders who are not 
upright. Finally, al-Wansharist closes with a second quote from Ibn “Arafa, this time 
explaining that the early Malikis allowed judges to accept appointments from rebel 
leaders lest the rule of law be suspended. 

Al-Wansharisi thus includes a variety of opinions in this section, and although 
they may not seem entirely mutually reconcilable, neither is there a sharp opposition 
between al-Mazari’s ruling, on the one hand, and those of al-Wansharisi, Ibn “Arafa, and 
Malik, on the other. This last cited opinion, that of Ibn “Arafa, even supports al- 
Mazari's position on Muslim judges in Norman Sicily by explaining that other early 
Malikis likewise allowed judges to serve under unjust rulers or rebels because the 
appointment of judges is a necessity. In addition to closing this section with an opinion 
supportive of al-Mazari, al-Wansharisi’s decision to use al-Mazari’s ruling here rather 
than that of Ibn Rabr‘, and not to explicitly refute or even to qualify the applicability of 
this fatwa, all cast serious doubt on the conclusions of Mu’nis and Turki that al- 
WansharisI must not have examined al-Mazar''s fatwa carefully, or that he reproduced 
the ruling despite his disapproval of al-Mazart’s greater leniency toward subject 
Muslims. 

We must assume, unless there is compelling evidence to the contrary, that al- 
Wansharis! includes al-Mazar1's fatwa because he finds it to be a valuable ruling issued 
by an authoritative jurist and relevant to the concerns of Asnd al-matajir as a whole. 


Even prior to examining the relevant section of Ibn Rabr’s fatwa, this approach allows 
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for a preliminary explanation of al-Wansharist’s choices in this section, including his 
purpose in selecting al-Mazar'’s opinion as a primary precedent. In the initial segment 
of this section on probity, al-Wansharis1’s states in the form of a generally applicable 
rule his opening declaration that it is “obvious to anyone with the least grasp” of the 
law that Muslims lose their legal probity if they remain in dar al-harb, return after 
emigrating, or desire to return. Al-Wansharisi’s repetition here of the same categories 
of Muslims to which he refers throughout Asnd al-matdjir strongly suggest that he has in 
mind those Muslims who, like the Andalusi emigrants, are not exempt from the 
obligation to emigrate. Ibn ‘Arafa’s first statement that Mudéjar judges’ documents 
must be treated with circumspection when presented in Ifriqiya supports this general 
rule. 

Al-Wansharisi places al-Mazar'’s fatwa in a position to qualify this general rule. 
As al-Mazari is one of the most respected early Malikis, and al-Wansharisi cites his 
opinions throughout al-Mi‘yar, we can safely infer that al-Wansharist holds his 
predecessor to have had a grasp of the law; thus, the Fast jurist must also consider al- 
Mazari to be in agreement with the generally applicable rule cited above. Indeed, al- 
Mazari opens with a statement that residence in dar al-harb is prohibited, and rules that 
those who remain there out of willful ignorance of the law or without offering a 
legitimate reason for doing so compromise their legal probity such that their testimony 
may not be accepted. That al-Mazari allows the testimony of those who are compelled 
to remain in non-Muslim territory is unsurprising and does not appear to contradict al- 


Wansharis!, who exempts those unable to emigrate from the obligation to do so. 
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The three aspects of al-Mazari’s fatwa which have appeared most incongruous 
with the rest of Asnd al-matajir are his mention of proselytization as a legitimate reason 
for remaining in dar al-harb, his recommendation that Muslims should be given the 
benefit of the doubt if their reasons for failing to emigrate are not known, and his 
confirmation of the validity of judges’ appointments by Christian rulers. I argue that 
this first provision is inconsequential for the message of Asnd al-matdjir as a whole, and 
that the second two provisions, contrary to the dominant assumption, may be 
interpreted as a supportive, pragmatic accommodation of emigration to dar al-Islam 
rather than as a broadening of the permissibility of continued residence under non- 
Muslim rule. 

Without knowing what specifically al-Mazari meant by the hope of converting 
non-Muslims, or what al-Wansharisi understood this to mean for al-Mazari’s time or for 
his own, it is difficult to assess al-Wansharisi’s degree of approval or disapproval of this 
first statement. The Normans conquered Sicily during al-Mazar'’s lifetime, in a fraction 
of the time it would take to complete the ‘Reconquest’ of Spain, and they adopted 
Arabic as a language of administration; perhaps al-Mazar1’s contemporaries considered 
the conversion of some of Sicily’s Christians a real possibility. Al-Wanshartisi could 
have trusted al-Mazari’s assessment of this possibility in relation to twelfth-century 
Sicily without endorsing conversion of the enemy as a valid hope for late fifteenth- 
century Andalusi or Moroccan Muslims. If al-Wansharis1 further considered it obvious 
that conversion was not a reasonable goal in this latter period, including this part of al- 
Mazari’s opinion in Asn al-matajir would not have led to confusion or opened any new 


avenues for exemption from the obligation to emigrate in his own time. 
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It should also be noted that al-Mazari was not as lenient on Muslims’ residence 
in dar al-harb as modern scholars have believed on the basis on this fatwa. As noted in 
chapter one, al-Mazart also prohibited travel to Sicily for trade, even if to acquire 
crucial food supplies. He argued that Muslims must not be subject to Christian laws and 
that they must avoid contributing financially to the enemy. In this fatwa on probity, al- 
Mazari likewise clearly upholds the obligation to emigrate; his willingness to assume 
that many or most Muslims who remained in Sicily at the time he was writing were 
legitimately exempt from this obligation does not mean that al-Mazart did not take this 
duty seriously. 

As for the second aspect of this fatwa which has appeared at odds with the rest 
of Asnd al-matajir, al-Mazar'’s insistence on giving Sicilian Muslims the benefit of the 
doubt must be understood as a ruling in favor of the admissibility in North African 
courts of written documents originating in non-emigrant Muslim communities. This is 
a question which relates primarily to the practical administration of rights within dar 
al-Islam; significantly, al-Mazart is not ruling on the applicability of the obligation to 
emigrate to any particular individual or group. Again, without knowing the exact 
context for al-Mazar''’s ruling, we can only speculate as to the nature of the cases being 
brought before judges in Ifriqiya at the time. Were some emigrants at pains to prove 
the validity of a will, gift, marriage, or divorce notarized prior to their departure from 
Sicily? Or were some merchants all too eager to consider contracts concluded or 
testimony given in Sicily to be null and void? Given the number of fatwas issued by al- 


Mazari and his peers related to trade with Norman Sicily, it is likely that many of these 
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cases concerned financial contracts signed in Sicily between Tunisian and Sicilian or 
subsequently ex-Sicilian Muslims. 

Whatever the circumstances, al-Mazar'’s ruling is best thought of as allowing 
Tunisian judges to proceed with the verification of rights and the adjudication of 
disputes among parties present in dar al-Islam, even when this required acknowledging 
the validity of a document originating in Sicily. The suspension of judgment with 
regard to Muslims who continued to remain, or had for some time remained under 
non-Muslim rule is less an endorsement of those decisions regarding residence than a 
recognition that justice must continue to be served in Ifrigiya. If al-Mazari had been 
asked directly whether specific Muslims were obligated to emigrate, his category of 
those Muslims whose reasons for remaining in Sicily are unknown would have been 
nonsensical; presumably these reasons would be the first thing a jurist would need to 
know in order to determine whether the Muslims in question were exempt from the 
need to emigrate or not. 

The third provision of al-Mazar'’s fatwa requiring explanation in the context of 
Asnd al-matdjir is the jurist’s upholding of the validity of judges’ rulings even if those 
judges were appointed by a non-Muslim ruler. This is simply a corollary to the 
provision giving these Muslims the benefit of the doubt regarding their reasons for 
remaining under Christian rule. Al-Mazari’s confirmation that judging is a communal 
necessity and that these judges’ appointments are valid in dar al-harb is a prerequisite 
for arguing that these judges’ rulings must be honored in dar al-Islam, according to the 
logic of al-Mazar'’s fatwa. It should be remembered that al-Mazar1 is responding to a 


question about the admissibility of Sicilian Muslims’ documents in Ifriqiya; he chooses 
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to answer the question by raising and refuting two possible reasons for considering 
these documents invalid on account of the judges’ compromised probity. By first 
arguing for their probity within dar al-harb - unless the Muslims in question are proven 
to be in willful contravention of the prohibition on residence there - al-Mazari presents 
a compelling case for accepting their documents in dar al-Islam. 

The admissibility of judge’s documents from dar al-harb in the courts of dar al- 
Islam is the central issue which explains al-Wansharis1’s inclusion of al-Mazart’s ruling 
in Asnd al-matajir. This must have been a pressing issue in al-Wansharist's time, as 
Iberian emigrants who already may have been living as Mudéjars for some time would 
have brought their interpersonal affairs with them to the Maghrib; documents from 
judges serving in Portuguese-controlled areas of Morocco would have raised similar 
concerns for jurists in dar al-Islam.” By allowing emigrants’ contracts and other 
documents to be reviewed in Moroccan courts rather than dismissed out of hand for 
having been attested to by a non-emigrant judge or notary, al-Wansharist might have 
intended to further any, and most likely all, of the following aims: 1) encouraging 
emigration from Portuguese-controlled territories (but probably not from Iberia, for 
the considerations regarding circulation of this fatwa discussed in chapter four); 2) 
extending to law-abiding Iberian emigrants exactly the type of support and legal 
recognition that Mu’nis excoriates al-Wansharisi for not providing, in order to facilitate 
their integration into Moroccan society; 3) bolstering the rule of law in Morocco in 


general, including in Portuguese-controlled areas. 





*® Cornell notes that while Muslim judges continued to operate under Portuguese rule in Morocco, their 
authority was questioned and often flouted. Cornell, “Reconquista,” 386-87. 
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The three opinions with which al-Wansharisi concludes this section on probity 
are not entirely consistent with each other or with the goals posited here for al- 
Wansharis1’s use of al-Mazar'’s fatwa. The first, relating the refusal of Andalusi skaykhs 
to admit witnesses’ testimony and judges’ pronouncements from those loyal to a rebel 
leader, and the second, demonstrating Malik’s disapproval of judges accepting 
appointments from non-upright leaders, appear at odds with al-Mazart's ruling. Yet 
the final opinion, that of Ibn ‘Arafa, appears to support al-Mazari’s reasoning by 
justifying the acceptance of such appointments in order to prevent a disintegration of 
the rule of law. 

I suggest that this set of opinions, as well as this section of Asnd al-matdjir as a 
whole, reflects two overarching tensions framing al-Wansharis1’s discussion of the 
probity of Muslims living under non-Muslim rule. The first tension is that between the 
ideal of all Muslims’ being able and willing to emigrate to Muslim territory (or of not 
being conquered in the first place), and the reality of continued Muslim residence in 
dar al-harb. Al-Wansharisi’s opening declaration in which he expresses the generally 
applicable obligation to emigrate, the corresponding parts of al-Mazar'’s fatwa which 
also uphold this general rule, and these last opinions aimed against judges serving 
under even unjust Muslim leaders, all affirm that the ideal for all Muslims is residence 
under (just) Muslim rule. 

The second tension arises from the compromise that al-Mazari and al- 
Wansharisi both appear to endorse between the general rule that voluntary residence 
in dar al-harb renders subject Muslims’ testimony and judgments invalid, on the one 


hand, and on the other, these two jurists’ pragmatic willingness to honor Sicilian 
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Muslim and Mudéjar documents in the courts of Ifriqiya and the Maghrib. This 
compromise, while furthering the rule of law in dar al-Islam, particularly in times of 
significant emigration, as well as quite possibly encouraging that emigration by 
providing a type of amnesty for those given the benefit of the doubt as to their past 
residence, nonetheless required the judges of dar al-Islam to accept in their own 
jurisdictions what they must have considered to be the inferior standards of dar al- 
harb’s jurists, reflected in documents quite possibly produced under illegitimate 
circumstances of voluntary subjection to infidel rule. 

While al-Wansharisi’s support of this compromise is admittedly less explicit 
than any other part of Asnd al-matdjir, this subtlety can be explained by these two sets 
of tensions. This endorsement of al-Mazari’s fatwa also makes sense if, again, Asnd al- 
matdjir is viewed in its North African context, as a ruling written by a Moroccan jurist, 
for a Maghrib? audience, concerning events taking place in Morocco. Scholars have 
treated al-Mazar'’s fatwa as a foreign entity inexplicably inserted into al-Wansharisi’s 
ruling because they have focused exclusively on understanding and sympathizing with 
the plight of Muslims reduced to subject status in dar al-harb and condemned from afar 
by a stern ‘orthodoxy’ in dar al-Islam. Viewed from this latter perspective, al-Mazari’s 
ruling appears soft on emigration, more lenient toward Muslims remaining in their 
conquered homelands, and more tolerant of Muslim-Christian relations. I am arguing 
that al-Mazari’s fatwa is not necessarily any of these things, neither in his own time, nor 
as used by al-Wansharisi as an authoritative precedent within Asnd al-matajir. Both 
rulings, and especially that of al-Wansharis1, more likely reflect a pragmatic legal 


compromise designed to maintain the rule of law in dar al-Islam in the face of 
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significant population movements, including but not limited to an influx of refugees 
from conquered territories.” 

Ibn Rabr 

A brief comparison of al-Mazar'’s fatwa with the corresponding section of Ibn 
Rabr’s ruling will help to further demonstrate these points. Al-Wansharisi reproduces 
most of Ibn Rabr’s text in either Asnd al-matajir or the Marbella fatwa, so his choice to 
use al-Mazari rather than Ibn Rabr for this section on probity must have been a 
strategic and considered decision. Van Koningsveld and Wiegers have previously 
summarized Ibn Rabr’s ruling. Thus, I will address only two salient points here which 
support the above conclusions regarding al-Wansharis1’s use of al-Mazari: Ibn Rabr° 
addresses only the validity of witnesses’ testimony rather than the admissibility of 
documents in dar al-Islam, and he is far less lenient on the issue of non-emigrant 
Muslims’ probity than is al-Mazari.” 

First, in the relevant portion of his fatwa, Ibn Rabr addresses the validity of 
Mudéjars’ testimony in the abstract, as Mudéjars; that is, presumably in their normal 
lives at home in dar al-harb. He does not mention Mudéjar judges’ rulings, or the 
possibility of these Mudéjars attempting to testify in dar al-Islam, or their going before a 
judge to request a written document attesting to their rights or relationships which 
could be sent to dar al-Islam. The scope of this ruling would have been sufficient for al- 


Wansharist had he only been concerned with the legal status of Mudéjars in dar al-harb, 


» It might also be objected that al-Wansharisi does not endorse this compromise in the Berber fatwa, 
where he cites Ibn ‘Arafa’s statement regarding the Andalusti jurists’ rejection of Mudéjar judges’ 
documents without comment (see above, p. 48). Yet in that fatwa, al-Wansharisi was asked only about 
tribes who had chosen to remain under enemy rule voluntarily, leaving little room for a discussion of 
giving such Muslims the benefit of the doubt as to their residence. Asnd al-matajir also likely represents a 
more considered, developed view on the matter. 

* Van Koningsveld and Wiegers, “Islamic Statute,” 33-34. 
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as this matches the scope of the question posed to him by Ibn Qatiya. In choosing to 
use al-Mazari as his primary authoritative precedent on the subject, al-Wansharist 
chose to expand the scope of his answer to include the status of Mudéjar judges, and 
especially the validity of those judges’ documents as introduced in Maghribi courts. 
Second, like al-Mazart, Ibn Rabi divides Muslims living under non-Muslim rule 
into four groups, but with a slightly different configuration and for a distinct purpose. 
Ibn Rabr’s first group is aware of the obligation to emigrate and capable of doing so, 
but remains in dar al-harb voluntarily; their testimony is rejected. The second group is 
also aware of the rule, but incapable of emigrating; for those among them who are 
upright, their testimony is accepted. The third group is either ignorant of the 
prohibited nature of their residence, or erroneously believes it to be permitted; this 
group’s testimony is rejected by Malik and al-Baqillani but permitted by al-ShafiT for 
those among them who are otherwise upright.*' The fourth group, a subsection of the 
third, consists of those with legal knowledge who have erred in their ijtihad by claiming 
that residence under non-Muslim rule is permitted, despite the abundance of mutually 
reinforcing proof-texts to the contrary. This prohibition is so obvious, according to Ibn 
Rabr,, that the third group is nearly non-existent; even lay Muslims with knowledge of 
the Qur’an and Sunna are expected to be suspicious of those in the fourth group. This 
fourth group is clearly feigning the result of their ijtihad, they are not excused for 


allowing this residence, and their testimony is rejected by all.” 





* Tbn Rabis fatwa may even be an adaptation of al-Mazar''s fatwa as well. 

* Ibn Rabi describes the jurists of this fourth group in such a manner that even al-Shafi‘l, according to 
Ibn Rabr’s presentation of the master jurist’s reasoning, would have had to agree that their testimony is 
rejected. Unlike Malik and al-Baqillani, al-Shafi bases probity not on the commission of sins but on 
whether or not a Muslim’s testimony is suspect. By implying that these jurists intentionally erred in 
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The content of Ibn Rabr’s ruling regarding Mudéjars’ probity thus would also 
have been sufficient for al-Wansharisi’s purposes if the Fast jurist only wished to 
further condemn those Mudéjars capable of emigrating but unwilling to do so. While 
Ibn Rabr’s first two groups are roughly analogous to those of al-Mazari, the two jurists 
part company in their assessment of those Muslims who do not fit neatly into the 
categories of those clearly exempt from the obligation to emigrate or of those clearly in 
violation of this obligation. Where al-Mazari sees a large group (his fourth) who must 
be given the benefit of the doubt, Ibn Rabi‘ sees a few jurists (his fourth group) who are 
held accountable not only for their own residence under non-Muslim rule, but also for 
misleading a small number of irresponsibly uneducated lay Muslims (his third group) 
by advising them that remaining is an acceptable option. While Ibn Rabr cites a 
difference of opinion with regard to the testimony of this last group, he also notes that 
the Maliki opinion is to reject their testimony, and he is certainly not arguing that 
these Mudejars be extended any special consideration. 

Ibn Rabr’s approach to the question of probity meets the particular needs of his 
own fatwa, but al-Mazart’s ruling is a more fitting precedent for Asnd al-matajir. In the 
question posed to Ibn Rabr,, a law student indicates that a Mudéjar jurist has argued 
that it is permissible to reside under Christian rule because Muslims are allowed to 
practice Islam there and because obligatory hijra ended with the conquest of Mecca. 
Ibn Rabr’s primary concern in this section of fatwa is thus to undermine the credibility 


of such self-serving jurists so that any Mudéjars who remain in doubt as to their 





their ijtihad and misled commoners, Ibn Rabr° successfully casts suspicion upon their testimony, and they 
already would have been regarded as sinners according to the criteria of Malik and al-Baqillani. 
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obligations will not be misled into believing that it is permissible to remain where they 
are. 

Al-Wansharisi lacks this immediate adversary and is principally concerned with 
events in dar al-Islam. Al-Mazari’s fatwa fits the needs of Asnd al-matajir in both scope 
and judgment by favoring the admissibility of documents verified by subject Muslim 
judges in the courts of dar al-Islam, without leaving any doubt as to the ongoing 


prohibition of living under Christian rule. 


Al-‘Abdist 

A number of scholars have also contrasted Asnd al-matajir with what they 
describe as a more moderate fatwa issued by ‘Abd Allah b. Muhammad b. Misa al- 
“Abdisi (d. 849/1446), who was chief mufti of Fez, imam of the Qarawiyin mosque, and 
one of al-Waryagli’s teachers. Like al-Mazari, al-“Abdist addresses the probity of 
Muslims and the appointment of Muslim judges in non-Muslim territory. Any 
evaluation of al-“Abdiist’s ruling in relation to Asnd al-matajir must begin with a 
comparison between the former ruling and that of al-Mazart, which is al-Wansharisi’s 
primary choice of authoritative precedent on this issue within Asnd al-matdjir. 

The full text of the question posed to al-“Abdiist and his response are included in 
Al-Hadiga al-mustagilla al-nadra fi al-fatawa al-sadira ‘an ‘ulama’ al-hadra, a fatwa collection 
compiled by an anonymous editor in the 9""/15" century.“ An abridged version 


consisting primarily of the jurist’s answer is also included in al-Wazzani's al-Mi‘yar al- 





* SN, 1:367; NI, 1:249-50; TD, 114. 
* Jalal ‘Ali al-Qadhdhaft al-Juhani, ed., al-Hadiga al-mustagilla al-nadra fi al-fatawa al-sadira ‘an ‘ulam@’ al- 
hadra (Beirut: Dar Ibn Hazm, 2003). 
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jadid; Wiegers has translated the latter into English.” In the full version, al-“Abdist is 
asked: “Concerning a document coming from the lands of the Christians, verified by 
the Mudéjars’ notaries and requiring a judgment in the lands of the Muslims: May [a 
judgment be based] on it if the handwriting of the aforementioned notaries is verified, 
or not?” The questioner then asks if the Mudéjars lose their legal probity and ability to 
give testimony as a result of their residence, and if there is a difference in this regard 
between those able to leave and those unable to do so without harming themselves and 
expending all of their movable and immovable property. Finally, the questioner turns 
to the appointment of Mudéjar judges, asking if their rulings are valid, and if it matters 
in this regard whether they have been appointed by the people or by the Christian 
king. 

Al-‘Abdust begins his answer by declaring that if these Muslims’ residence in 
infidel territory is voluntary, this is a major sin and that the scholarly consensus is that 
their testimony may not be accepted. The jurist cites the hadith in which Muhammad 
declares himself free of any Muslim who resides among the polytheists, as well as 
Malik’s statement, also cited by al-Wansharis1 in Asnd al-matajir, that only the soul of a 
Muslim whose faith is diseased could be content to live in a land of unbelief and idol 
worship. Al-‘Abdisi rules that if Mudéjars must relinquish all of their property in order 
to emigrate, then they must do so, as long as they may take with them sufficient 
resources to reach dar al-Islam. They are not required to risk their lives; if they fear for 
themselves or for their families, they may remain where they are and their probity is 


not compromised. 


® Al-Juhant, al-Hadiga, 144-45; al-Wazzani, al-Mi‘yar al-jadid, 3:35; Wiegers, Islamic Literature, 86-87. 
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Al-‘Abdusi then addresses the validity of Mudéjar judges’ rulings. If a judge is 
appointed by the Muslim community, his rulings are valid within that community, and 
the documents he certifies may serve as the basis for judgments in other courts, 
provided it is certain that the community appointed him and that the document is in 
his handwriting. If the Christian king appointed the judge, his rulings are invalid 
unless the community willingly accepts his judgeship, in which case it is as though they 
had appointed him. In that case, his appointment is valid, and if he appoints 
professional witnesses to serve as notaries, their signed testimony is admissible - 
presumably in other courts - according to the conditions for verifying the testimony of 
those not present at court.” In a closing sentence omitted in al-Wazzani's version of 
the fatwa, al-‘Abdisi adds that some jurists will not base judgments on documents 
certified by Mudejar judges, because it is the Christian ruler who appoints the judges to 
preside over the Muslims, and this is by compulsion, not by their choice. 

This final statement is important, as it acknowledges that a given Mudéjar 
community’s after-the-fact endorsement of a judge who was originally selected by the 
region’s Christian rulers likely would have been a pragmatic resignation at best, not a 
truly voluntary choice. Jurists in dar al-Islam who, like al-“Abdiist, made acceptance of 
Mudejar judges’ documents conditional upon those judges’ having been appointed by 
their communities rather than by the Christian king could choose to maintain this legal 


fiction and honor the documents they received from dar al-harb, or to reject the validity 





°° These conditions are part of what is discussed and disputed in the section of the Mi‘yar devoted to 
correspondence between judges noted above (10:60-76) and in the relevant sections of adab al-qadi 
manuals. It appears that while normally two witnesses would need to accompany a document in order to 
testify that the contents of that document had indeed been authored or signed by the parties in question 
(either lay Muslims or judge), in practice a judge would often operate on his own ability to recognize 
another judge’s handwriting. 
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of these judges’ appointments and therefore the admissibility of their documents. In 
the full version of the fatwa, al-“Abdisi thus leaves the matter to the discretion of the 
receiving judge and any advisors he might consult. 

Either al-Wazzani or his source, the Nawazil (fatwa collection) of Almerian judge 
Ibn Tarkat (d. after 8354/1450) appears to have omitted this mention of disagreement in 
favor of the ruling supporting acceptance of Mudejar judges’ certified documents in the 
courts of dar al-Islam.*’ The omission could very well be al-Wazzani’s, as he makes his 
own position clear in a section of al-Mi‘yar al-jadid devoted to the probity of judges and 
lay Muslims living in non-Muslim-controlled territory.” Directly following al- 
Wansharisi's Berber fatwa, al-Wazzani comments that al-Wansharis! goes too far in that 
response by not accepting in an absolute sense these Muslims’ testimony or the 
documents certified by their judges. Al-Wazzani then reproduces al-Wansharis1’s 
section on probity from Asnd al-matdjir, instructs the reader to “consider this,” and cites 
a few short opinions endorsing the validity of judges’ appointments by non-Muslims.” 


Al-Wazzani concludes with al-“Abdisi’s ruling, after which he writes: 


This is better than the preceding response by the author of the Mi‘yar, in which he did 
not allow the attestation of their notaries or the documents certified by their judges at 
all. This [ruling by al-‘Abdiisi is better] by virtue of the opinion held by some scholars 
that Islamic territory does not become dar al-harb merely because of the infidel’s taking 
control of it, but rather [it only becomes dar al-harb] when the rites of Islam cease to be 
performed there. As long as the rites of Islam, or most of them, are still performed in 
that [territory], it does not become dar al-harb.” 





* Abi al-Qasim (or Abi al-Fadl) b. Muhammad b. Tarkat (d. after 854/1450; see ZK, 5:182) includes many 
of the same jurists’ fatwas in his collection as does the compiler of al-Hadiga, but Ibn Tarkat’s Nawazil 
remain in manuscript (in Madrid and Tetouan) and thus far no studies treat all of its rulings. Fora 
description of the Nawazil, see: M. Isabel Calero Secall, “Una aproximacidn al studio de las fatwas 
granadinas: Los temas de las fatwas de Ibn Siray en los Nawazil de Ibn Tarkat,” in Homenaje a Prof. Dario 
Cabanelas Rodrigeuz, O.F.M., Con Motivo de su LXX Aniversario, 1:189-202 (Granada: Universidad de Granada, 
1987). 

* Al-Wazzani, al-Mi‘yar al-jadid, 3:28-35. 

© Al-Wazzani, al-Mi‘yar al-jadid, 3:34. 

” Al-Wazzani, al-Mi‘yar al-jadid, 3:35. 
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Al-Wazzani, who saw the establishment of the French Protectorate during the last 
decade of his life, clearly developed a very different view of, and relationship to, 
Christian rule than had al-Wansharisi. Yet in addition to the strategically abridged 
version of al-“Abdiist’s fatwa that he presents, al-Wazzani’s comparison between the 
opinions of al-“Abdisi and al-Wansharisi is skewed by his misleading characterization 
of al-Wansharisi’s position. Although he does not make this entirely clear, al-Wazzani's 
phrasing implies that this comparison must have been based only on the Berber fatwa, 
even though he has also just shown at this point that al-Wansharisi included more 
lenient opinions, including that of al-Mazari, in the relevant section of Asnd al-matajir. 
Nonetheless, it is not accurate to describe al-Wansharisi’s position in the Berber fatwa 
as disallowing absolutely all testimony and judges’ documents from Christian- 
controlled areas. Rather, in that ruling al-Wansharis! is asked about a group of Berbers 
who were living in non-Muslim territory despite their ability to leave; the jurist also 
makes it clear in his response that it concerns only those Muslim living under non- 
Muslim rule voluntarily. In the section of his response addressing those Muslims who 
commit no additional offenses beyond this residence, al-Wansharisi cites but does not 
comment upon Ibn ‘Arafa’s statement that the Malikis have refused to accept the 
pronouncements of the Mudéjar judges. In the section addressing those who trade 
with the enemy, an offense al-Wansharisi associates in this fatwa with selling arms to 
the Christians, he further rules that Muslims entering dar al-harb for trade lose their 
legal probity. Al-Wazzant’s characterization of al-Wansharis1’s position as refusing to 


accept these Muslims’ probity or judges’ rulings in the absolute thus fails to account for 


these two important qualifications, that the Muslims in question must be living under 
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non-Muslim rule voluntarily and that, for lay individuals, their loss of legal probity is 
tied to their providing material support to an enemy in a time of war. 

Those modern scholars who have compared the rulings of al-“Abdist and al- 
Wansharis! have largely done so through the lens of al-Wazzant’s particular structuring 
of, and quite likely his commentary upon, these texts. Yet where al-Wazzani compared 
al-‘Abdiust’s fatwa to the Berber fatwa, these scholars have compared the abridged 
version of the former to al-Wansharist’s little-understood section on probity in Asnd al- 
matajir, with unconvincing results. Molina Lopez, who accuses al-Wansharisi of having 
applied the law rigidly, erroneously, and without sensitivity to the plight of the 
Mudéjars, writes that the jurist had a responsibility to rule as did his contemporaries 
al-Wahrani and al-‘Abdisi, whose more just and considered opinions afforded to every 
Muslim the ‘right’ to remain in Christian territory if their lives or families were in 
danger, and the ‘right’ to dissimulate.” This conflation of al-Wahrani and al-“Abdist’s 
opinions is puzzling, and no footnote clarifies Molina Lopez’s sources or reasoning. 
While it is true that al-“Abdis? allows Muslims to remain in non-Muslim territory if 
they fear for their lives, so does al-Wansharisi, implicitly in Asnd al-matdjir through his 
repeated differentiation between those able and unable to emigrate, and explicitly in 
the Berber fatwa, as noted above. 

In Islamic Literature in Spanish and Aljamiado, Wiegers too notes that al-“Abdist’s 
opinion is clearly more moderate than that of al-Wansharist, because the former 
exempts from the obligation to emigrate Mudéjars who fear for their lives and 


families.” He further suggests that al-Wansharisi likely omitted al-“Abdist’s fatwa from 





™ Molina Lépez, “Algunas consideraciones,” 428. 
” Wiegers, Islamic Literature, 87 n. 77. 
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al-Mi‘yar because he disagreed with the position adopted by his predecessor, which 
Wiegers characterizes as implicitly sanctioning the status quo. In Van Koningsveld and 
Wiegers’ later typology of opinions on the status of Mudéjars, the authors place al- 
“Abdus! squarely in the pragmatist camp, because the jurist 


Argued, first of all, that the testimony of Muslims in Christian Spain can be accepted, on 
the basis of the assumption that they were not staying among the Infidels out of free 
choice, and because leaving them would endanger their lives and their families. 
Secondly, he stressed that... Whether or not a Muslim judge in Christian Spain must 
be recognized as legitimate depends. . . on the willingness of the local Muslims to 
accept him of their own free will, even if he was appointed by the Christian ruler and 
not by themselves.”* 


Again, it does not really make sense to describe al-“Abdiis1’s fatwa as more moderate or 
more pragmatic than Asnd al-matajir, for all of the reasons discussed here and in the 
previous chapters. First, although al-Wansharist does not explicitly state in Asnd al- 
matajir that Muslims who fear for their lives are exempt from the obligation to 
emigrate, this is the only fair conclusion to be drawn from his repeated emphasis on 
this obligation’s applicability only to those who are able to emigrate; not only is this 
conclusion confirmed by al-Wansharis1’s explicit statement in the Berber fatwa - 
available in al-Mi‘yar al-jadid and placed in direct conversation with al-“Abdist’s fatwa 
by al-Wazzant - but it should also be recalled that al-Wansharisi bore no responsibility 
to discuss any exemptions to this obligation at all in Asnd al-matajir or the Marbella 
fatwa, given that he was asked only about Muslims described as perfectly capable of 
emigrating, even to the point in Asnd al-matajir of having already emigrated and being 
anxious to do it again in reverse. 

In contrast, al-‘Abdist is asked whether or not Mudéjars who are capable of 


emigration are to be distinguished in status from those incapable of doing so. The 


Van Koningsveld and Wiegers, “Islamic Statute,” 50. 
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jurist thus devotes his opening paragraph to the obligation to emigrate, duly 
exempting those who fear for their lives but also making very clear that they must ruin 
themselves financially if that is what it takes to reach dar al-Islam; they need not have a 
dirham to spare beyond the expense of the actual journey. This forceful statement, 
(along with al-‘Abdiis?’s citation of a hadith condemning residence under non-Muslim 
rule and of Malik’s statement that only a Muslim of diseased faith would be content to 
remain in infidel territory), does not strike me as an unambiguous endorsement of the 
status quo. 

Second, al-Mazari’s ruling, which al-Wansharisi includes not only in the Mi‘yar 
(twice) but also in Asnd al-matajir itself as the centerpiece of the section on probity, is 
more lenient than al-“Abdus?’s ruling with regard to both exemptions from the 
obligation to emigrate and the acceptance of non-emigrant Muslims’ judges’ documents 
in dar al-Islam. As noted above, al-Mazari allowed Muslims to remain in Norman Sicily 
not only if they were unable to emigrate, but also if they erroneously believed it 
permissible to remain, or if they hoped to convert the Christians, or if they hoped to 
win back the territory. While al-WansharisI may not have agreed with all of these 
reasons or found them applicable to his own time, neither does he edit out or explicitly 
refute this portion of al-Mazart’s fatwa, which he ought to have done if he had omitted 
al-“Abdisi’s ruling entirely for being too lenient. It is al-Mazari, not al-“Abdiisi, who 
was also willing to assume, if necessary, that Muslims had remained in Sicily out of 
compulsion; al-“Abdis! simply states that if Mudéjars fear for their lives their testimony 


is not compromised. 
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Furthermore, al-Mazari is more unambiguously supportive of admitting 
Christian-appointed judges’ documents in the courts of dar al-Islam than is al-“Abdist. 
Again, al-Mazart states outright that judging is a necessity and thus the nature of the 
judges’ appointments has no bearing on the validity of their rulings; for al-Mazari, the 
reasons for these judges’ residence in dar al-harb is what mattered, and he was willing 
to assume that their reasons for doing so, and therefore their documents, were 
acceptable. Al-“Abdisi, on the other hand, in the full version of his fatwa, tied the 
validity of Mudéjar judges’ rulings to the voluntary acceptance of those judges’ 
appointments by their communities, and by presenting a difference of opinion on this 
issue, essentially left the endorsement of this legal fiction to the discretion of any judge 
receiving a document certified by a Mudéjar judge. 

Molénat, who characterizes al-Wansharisi’s fatwa as extremely severe, likewise 
hails al-“Abdiisi has a much more moderate voice who upheld the ‘right’ of every 
Muslim to remain in Christian territory if emigration would “represent a danger” for 
himself or his family.” As in Molina Lépez’ article, this ‘right’ is better described as a 
dispensation or exemption, and al-“Abdisi’s choice of words indicates that he expects 
this exemption to apply to the fear of mortal danger, not just of injury or light wounds. 
Molénat goes further than Wiegers by accusing al-Wansharist of intentionally omitting 
al-“Abdist’s fatwa from the Mi‘yar, arguing that this is a second instance of al- 
Wansharisi’s manipulation of his predecessors’ texts in order to serve his own purposes 
of a stricter ruling.” The other example Molénat offers of this manipulation is al- 


Wansharisi's alleged omission of a lenient portion of Ibn al-Qasim’s response to Yahya 





™ Molénat, “Le probléme,” 395. 
* Tbid., 399. 
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b. Yahya regarding the status of Muslim who remained in Barcelona after Christians 
conquered the city in 185/801; but this was a logical abridgment of the text in question, 
and most likely was presented in abridged form already in al-Wansharis1’s source, a 
text by Ibn al-Hajj.”° Thus, neither this earlier abridgment nor al-Wansharisi’s omission 
of al-“Abdisi’s fatwa, even if this were established, can reasonably be said to represent a 
concerted effort on al-Wansharis1’s part to suppress opinions more lenient than his 
own. 

Finally, Rubiera Mata argues that al-“Abdist’s ruling, because it is favorable to 
the Mudéjars, is another ‘exceptional’ opinion like that of al-Wahrani.” She urges 
further study of al-“Abdisi’s fatwa, especially because it concerns Mudéjars rather than 
Moriscos, and is thus as more fitting contrast to al-Wansharis1’s opinion than is al- 
Wahrant’s fatwa. While Rubiera Mata is certainly correct that the rulings of al-“Abdtst 
and al-Wansharisi have more in common than do either with al-Wahrant’s fatwa, these 
two opinions are still of a very different scope. Al-Abdiisi’s ruling is more directly 
comparable with that of al-Mazart; they are each asked specifically about probity, 
testimony, and the validity of judges’ appointments within non-emigrant Muslim 
communities, and in each case the questioner requests that the responses cover the 
cases of Muslims living under Christian rule voluntarily as well as involuntarily. Yet as 
demonstrated above, al-Mazart's ruling, which al-Wansharist chose to place in the heart 
of Asn al-matajir, is the more ‘lenient’ or ‘moderate’ ruling. 

It should be clear that al-Wansharist did not exclude al-“Abdist’s fatwa from the 


Mi‘yar for being too exceptionally sympathetic to Mudejars. As others have pointed 





7° Appendix A, 365-66 and n. 105. 
77 Rubiera Mata, “Los Moriscos,” 541. 
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out, al-Wansharisi includes several of al-“Abdist’s other opinions in his compilation, so 
he likely knew of this ruling regarding probity as well. Yet any number of reasons 
might explain this exclusion, all of them more plausible than the intentional 
suppression of al-‘Abdus1’s perceived pragmatism. Al-Wansharisi may not, in fact, have 
come across this particular ruling; or al-“Abdisi’s fatwa may simply have been 
redundant given the numerous other rulings on similar cases which al-Wansharis! did 
choose to include in the Mi‘yar; or it may have been less authoritative than these other 
incorporated rulings, especially in comparison with that of a revered master like al- 


Mazarl. 


Related Rulings in the Mi‘yar 

A final measure of perspective on al-Wansharist’s inclusion of al-Mazart’s fatwa 
within Asnd al-matdjir may be gained through a brief inventory of other rulings 
included in the Mi‘yar which relate to judges operating outside Muslim territory. These 


include: 


1) A statement in which Ibn ‘Arafa - the same jurist who advises treating Mudéjar 
judges’ documents with caution - appears to endorse nonetheless the 
acceptance of such a document. This statement appears in a lengthy section 
reviewing jurists’ opinions as to Andalusi and Maghribi procedures for judges’ 
sending of documents to one another. In the course of a discussion regarding 
standard formulae for greetings and the proper dating of the documents, Ibn 
“Arafa relates the example, recorded by an historian, of an improperly 
addressed document written by a judge. The recipient of this document initially 
rejected its validity, then asked where it had been written. An infidel region 
was named, and the handwriting was identified as that of an Ibn al-Mujahid, at 
which point the document was accepted. Without comment as to the 
provenance of the document in this example, Ibn ‘Arafa proceeds to discuss the 
importance of properly dating such documents.” It appears that the positive 


78 Al-Wansharisi, al-Mi‘yar, 10:66-67. 


230 


identification of the judge’s handwriting confirmed the acceptability of the 
document. 


2) Arepetition of much of Asnd al-matajir’s section on probity (including al- 
Mazar''’s full fatwa) which includes an additional statement against the 
acceptance of documents written by Mudéjars and their judges, who are content 
to live under Christian rule.” 


3) A fatwa issued by an Ibn al-Dabit, whom al-Wansharist describes elsewhere as 
one of Abi al-Hasan al-Lakhmi’s (d. 478/1085-6)” students,” concerning a man 
who been entrusted with some property by another man who was away in 
Sicily. A second man in Tunisia presented to Ibn al-Dabit a document attested to 
by two witnesses and a judge, which confirmed that the man in Sicily had died, 
and that this second man in Tunisia was one of his heirs. The first Tunisian man 
remained hesitant to turn the property over because of the questionable nature 
of the Sicilian judge’s ruling, given that the judge was appointed by a Christian. 
Ibn al-Dabit responds that the judge’s ruling will not be considered valid until 
his probity can be confirmed, but it was objected that this had been done. It 
appears that Ibn al-Dabit then acknowledged that this was a matter of necessity, 
and that making the man’s heirs and creditors wait would entail hardship for 
them. Nonetheless, he states that the notaries of Mahdtya will be able to clear 
the matter up, as they will be well aware of the Sicilian judge’s character.” 


4) A fatwa issued by Abi al-Hasan al-Qabisi (d. 403/1012-13), who was likewise 
asked about the property of a man who had died in non-Muslim territory in the 
Sudan (‘black’ Africa). The man had not left a will or family, and another man 
had appropriated the key to his storehouse. When the community realized that 
this man was not trustworthy, they raised the issue before a Muslim who had 
been appointed by the king of this region to oversee the affairs of the Muslims 
there, and with whose oversight these Muslims were content. This overseer 
appointed a member of the community to sell all of the man’s belongings and to 
bring the appropriate sum back to the overseer. An heir of the deceased then 
claimed that this appointed member of the community was unjust and that 
none of what the overseer had done was permissible. Al-Qabisi begins his 
response by stating that if these Muslims have inhabited this place, then they 
must have someone to oversee their affairs and judge between them, and that 
this overseer must have power over those who violate his judgments. This 
power must furthermore come from the territory’s ruler, as it is not possible to 
issue judgments without the knowledge and permission of the king, especially 


” Thid., 10:107-108. 

8° Aba al-Hasan ‘Ali b. Muhammad al-Rab{ al-Lakhmi (d. 478/1085-6). DM, 298; IM, 307; SN, 1:173. 
5! Tbid., 2:273. Ibn al-Dabit must have been a contemporary of al-Mazart in Ifriqiya. 

® Tbid., 10:113. 

* Abi al-Hasan ‘Ali b. Muhammad, known as Abii al-Hasan al-Qabist (d. 403/1012-13) was a jurist, 
theologian, and prominent hadith scholar from Qayrawan. Among his works is one treating the 
evaluation of witnesses. SN, 1:145. 
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an infidel or hostile king (presumably because he would have a close eye on the 
Muslim settlement). If the overseer judges among them according to Muslim 
laws, his judgments are upheld as long as they are correct, and they are binding 
upon those who choose to enter under his authority and to live under his 
supervision. This is something which cannot be avoided if people travel to that 
region. Al-Qabisi states that the man appointed to manage the deceased man’s 
possessions cannot be approached with hostility simply for performing this 
function, especially if the heir has no proof against him. The decision of the 
overseer is carried out.” 


A comment by al-Burzult (d. 841/1438) taken from a section of Fatawa al-Burzult 
which al-Wansharis! re-arranges in the Mi‘yar such that this comment is 
appended to a fatwa issued by Ibn ‘Arafa.” In this fatwa, Ibn ‘Arafa is asked if the 
sultan may seize the property of a group of people in the Ifriqiyan countryside if 
the sultan is victorious over them, and most of them are mustaghraq al-dhimma, 
that is, they owe all of their money to others. Ibn ‘Arafa allows this collective 
seizure, based on the condition of the majority of these people, at least until 
such time as those among them who are law-abiding may be separated from the 
others. This is because they - presumably the upright among them - are 
disobedient by virtue of their being outnumbered by the belligerents and 
because they contribute to the numbers of this latter group. 

Al-Burzult comments that this is also because the group as a whole may 
not be afforded the inviolability of those who distinguish themselves and do not 
mix with the others. The above is the case if those who are upright had an 
alternative to (residing with) this group, (but did not take advantage of that 
alternative). Otherwise, if an upright man among them had had no alternative, 
“then he is like one who is compelled [to remain] in the land of war, if he was 
unable to leave their lands and feared for himself or his property, or for his 
family and child.”** Al-Burzult links this to the case of those who live under 
infidel rule in Qawsara (Pantelleria): if they are conquered and have no 
alternative, they are like those compelled, and do not lose their probity; but if 
they remain by choice, they lose their probity.” They are like the people of al- 
Andalus, who are called Mudejars (yusammiina bi1-dajn).** 


A number of opinions related to Muslims living under non-Muslim rule, 
including one addressing testimony, which al-Wansharist places together in two 
slightly different paragraphs in his chapters on jihad and sales.” In the chapter 





** Al-Wansharis1, al-Mi‘yar, 10:135. 

® Al-Burzult, Fatawa al-Burzullt, 2:22-23; al-Wansharisi, al-Mi‘yar, 2:438-39; 6:156-57. 

*° Al-Burzult, Fatawa al-Burzuli, 2:23; al-Wansharisi, al-Mi‘yar, 2:438; 6:156. 

* Burzult, Fatawa al-Burzuli, 2:23; al-Wansharisi, al-Mi‘yar, 2:439; 6:157. In all three editions, the first 
clause reads “whoever is conquered and has an alternative,” but this must be an error for those who do 
not have an alternative. 

8° Al-Burzult, Fatawa al-Burzullt, 2:23; al-Wansharisi, al-Mi‘yar, 2:439; 6:157. In al-Burzult, the editor was 
unable to read these last two words in the manuscripts available to him, but the text is clear in both 
volumes of al-Wansharisi. 

* Al-Wansharisi, al-Mi‘yar, 2:439, 6:95. 
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on jihad, this paragraph follows al-Burzuli’s above comment and includes three 
statements endorsed by al-Wansharist. The first statement indicates that some 
contemporary jurists have committed a clear error by issuing fatwas which 
make licit the property of Muslims who live near dar al-harb and who have 
signed treaties with the people of that territory. The second statement relates 
an opinion that the property of Mudejars should not be purchased because they 
do not possess true ownership of it. The third statement is very similar to one 
which appears in the Berber fatwa: “Some later jurists held that it was not 
permissible to trade with them, nor to greet them; and that they are similar to 
those with erroneous beliefs, so their testimony is not permitted, nor is 
anything else, as was the practice in the issuance of fatwds in al-Andalus.” The 
paragraph in the chapter on sales is slightly longer and contains the following 
formulation of the final sentence, with ‘they’ referring to the Muslims of 
Pantelleria, who have just been compared to Mudejars and to people of error: 
“What the texts stipulate is to not permit their testimony, and to refuse the 
documents certified by their judges, as was the practice in the issuance of fatwas 
in al-Andalus with regard to those who were under the command of the 
apostate Ibn Hafsiin.””* 


A fatwa by Abi al-Fadl Qasim al-‘Ugbani (d. 854/1450)” in which he is asked 
about a judge who is practicing in a land known for corruption and for non- 
adherence to divine law.” The questioner wishes to know what such a judge 
should do if a case occurs which requires a particular legal ruling according to 
the school’s commonly accepted doctrine, and yet the judge knows that if the 
man has broken an oath, for example, and the judge rules that the man’s wife is 
prohibited to him, the man may go complain to a friend among the Arab 
commanders, and the commander will tell him to take back his wife and ignore 
the judge’s ruling. If the ruler is like this, may the judge apply a ruling other 
than the commonly accepted view, and return the man’s wife to him in 
accordance with this other opinion, in order to safeguard the permissibility of 
this man’s sexual relations with this woman and maintain adherence to the law? 
Al-“Uqbant responds that if the man broke an oath but was excused, or if the 
judge allows a forgiving opinion to be applied to a one-time occurrence, this is 
permitted; but if the man persists in treating oaths lightly, the commonly 
accepted view of the school must be applied. 


This last ruling, while not strictly pertaining to non-Muslim territory, nonetheless 


shows a tolerance for a judge’s need to adjust pragmatically his rulings to a situation of 


*° Al-Wansharist, al-Mi‘yar, 2:439. Although this sentence reads “al-‘amal wa1-fatwa,” the second version, 


below, which reads “al-‘amal fi al-fatwa” is more likely correct. 
*' Al-Wansharist, al-Mi‘yar, 6:95. 
” Abii al-Fadl Qasim al-‘Uqbant (d. 854/1450) was chief judge of Tlemcen and a renowned jurist 


considered to have reached the level of ijtihad. Al-Wansharisi was among his students. NI, 2:12-14; SN, 
1:367-68. It is unclear to what ‘land’ he is referring, but this may be a comment on political corruption in 


his own state (the Tlemcen-based Zayyanid dynasty). 
* Al-Wansharisi, al-Mi‘yar, 4:294. 
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corruption under an unjust ruler, which appears to be precisely how some jurists 
envisioned the status of Muslims under Christian rule in Spain, Sicily, and Pantelleria. 
Taken together, these rulings do not present a uniform position as to the probity of 
Muslims and their judges outside of Muslim territory, or as to the admissibility as 
evidence of these judges’ documents in dar al-Islam. In the first and third cases cited 
here, Mudejar judges’ documents appear to be admissible; but in the sixth case they are 
not, and the second case is ambiguous. It is unclear whether this opinion is stating that 
judges’ documents are not accepted if those judges are content to remain under 
Christian rule, or whether the author is declaring all Mudéjars and their judges to be 
living there contentedly rather than by compulsion. The fourth case cited here 
upholds the necessity of having someone act as a judge in a given Muslim community 
located outside of dar al-Islam, and that validity of that figure’s rulings, without 
addressing at all the permissibility of residence in that community. 

While no definite conclusion may be drawn from al-Wansharisi's inclusion of 
this group of opinions within al-Mi‘yar, it should be clear that he did not intentionally 
exclude any and all opinions favorable to Mudéjars or to Muslims in similar situations. 
It should likewise be clear that al-Wansharisi was not at a loss for opinions touching on 
the issue of non-emigrant Muslims’ probity or the validity of their judges’ rulings and 
certifications of documents, meaning that he was not compelled to use al-Mazari's 
opinion in Asnd al-matajir because it was the only available authoritative precedent. Al- 
WansharisI must have made informed and calculated choices in selecting among the 
relevant opinions available to him for inclusion in Asna al-matdjir specifically and in al- 


Miyar more broadly. Although the jurist’s criteria for selection were likely complex 
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and require more study, what this tentative inventory demonstrates is that any 
attempt to account for these criteria must consider all of these opinions and likely 
many more, and not simply al-Wansharis1’s inclusion of al-Mazart’s fatwa and presumed 


exclusion of that of al-‘Abdiisi. 


Analysis 

While al-Wansharis1’s section on the probity of lay Muslims and judges living in 
non-Muslim territories is far from straightforward, I have assumed that in constructing 
this section, al-Wansharisi made rational choices supportive of his overall aims in Asna 
al-matdjir and appropriate for his historical context. This approach is distinct from the 
dominant approach, which has proceeded from the assumption that al-Mazari’s fatwa is 
incompatible with al-Wansharisi’s opinions and aims, that this fatwa therefore can and 
must be considered as a foreign element to be separated from and compared to the 
parts of Asnd al-matajir which are taken to represent al-Wansharist’s real opinion, and 
that this Asnd al-matdjir-minus-al-Mazari’s-fatwa may also then be compared to, and 
found to be far stricter than, al-‘Abdust’s fatwa - even though the latter is actually far 
stricter than al-Mazari’s fatwa and thus stricter than an Asnd al-matdjir allowed to retain 
all its component parts. 

Again, this has been a preliminary attempt to understand al-Wansharisi's 
choices, and more research is called for; an examination of the jurist’s own manual for 
notaries, for example, is beyond the scope of this dissertation but would likely shed a 
great deal of light on the jurist’s opinions regarding documents originating in non- 
Muslim territory. Drawing primarily on Ibn Rabr’s fatwa and on the Mi‘yar, I have 


argued that al-Wansharis’s support of al-Mazart’s opinion is indicated by his having 
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devoted the vast majority of his section on probity to al-Mazari's ruling, including this 
latter jurist’s lengthy justifications for extending to subject Muslims the benefit of the 
doubt, despite the availability of numerous alternative rulings less favorable to subject 
Muslims. Despite the presence of seemingly contradictory opinions, the purpose of 
which appears to be the strengthening of a general rule that Muslims voluntarily 
residing under non-Muslim rule forfeit their probity, al-Wansharisi also reserves the 
final word in this section for an opinion supportive of al-Mazar1's ruling. 
Al-Wansharisi appears to have selected al-Mazari's ruling because the latter 
jurist addresses the admissibility in the courts of dar al-Islam of documents originating 
within non-emigrant Muslim communities; this is the primary focus of al-Mazari’s 
fatwa and a factor distinguishing it from other related rulings which address only the 
validity of judges’ rulings within their own communities, or the probity of subject 
Muslims in general. Al-WansharisI must have supported the primary thrust of al- 
Mazari’s fatwa, which is to give subject Muslim judges the benefit of the doubt and to 
accept the documents they certify as valid bases of judgment in dar al-Islam. If we 
consider al-Wansharis1’s historical context and the practical implications of this ruling, 
his support for al-Mazar'’s position also makes sense; allowing the adjudication of 
disputes and recognition of rights and relationship based on documents that Mudejars 
or Moroccan Muslims brought with them from dar al-harb to dar al-Islam is a pragmatic 
compromise that might appear sympathetic to continued residence in the former, but 
is ultimately more supportive of existing and future emigration to the latter. Finally, it 
would have strengthened al-Wansharist’s case to base his ruling on the precedent set 


by an early master jurist as respected and authoritative as al-Mazari. 
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Punishment in the Hereafter 

The last section of Asnd al-matajir to be examined here is al-Wansharis1’s 
description of the punishment the Andalusi emigrants might expect in the hereafter.” 
While nearly this entire section is original to al-Wansharis1’s fatwa rather than taken 
from that of Ibn Rabr,, one paragraph in particular is worthy of closer analysis. After 
citing the emigrants’ offensive statements mocking the idea of emigration to the 


Maghrib, al-Wansharis1 declares: 


Whoever commits this [offense] and is implicated in it, has hastened for his malevolent 
self the warranted punishment in this world and the next. Yet, in terms of 
disobedience, sin, injurious conduct, vileness, odiousness, distance from God, 
diminished [religious standing], blameworthiness, and deservingness of the greatest 
condemnation, he does not equal the one who abandons emigration completely, 
through submission to the enemy and by living among them, who are far [from God]. 
This is because the extent of what has issued from these two wicked men [who have 
made the above statements] is a firm resolve (‘azm), which is planning and preparing 
oneself for action, while neither of them has yet undertaken that action. 


In the course of answering Ibn Qatiya’s question regarding the consequences of these 
particular emigrants’ actions, al-Wansharis1 also rules on those who have not yet 
emigrated or who might still attempt a return to Christian territory: while these 
slanderous emigrants have committed very grave sins, the punishment awaiting those 
who persist in living voluntarily under non-Muslim rule will be worse yet. This adds 
support to the tentative conclusion reached in the analysis above of the Berber fatwa 
that al-Wansharisi adopts a stricter stance in that earlier fatwa than in Asnd al-matajir. 
While those accused of similar crimes - the public expression of contentment with or a 
preference for infidel rule - in the Berber fatwa were charged with outright apostasy, in 
Asnd al-matajir they merely border on infidelity. As a contribution to the contemporary 


juristic discourse on Muslims living under non-Muslim rule in Morocco itself, this 


* Appendix A, 377-82. 
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section of Asnd al-matajir would have reinforced al-Wansharist’s position on the sins 


committed by those choosing to remain in Christian-controlled regions. 


Conclusion 

The preceding analysis of al-Wansharisi's use of authoritative precedents has 
focused primarily on explaining the jurist’s departures from Ibn Rabr’s earlier fatwa on 
the obligation to emigrate from Christian to Muslim territory, which forms the 
foundation for Asnd al-matajir and the Marbella fatwa. This chapter has argued that in 
the case of Asnd al-matajir, each of al-Wansharis1’s major re-arrangements of and 
departures from his predecessor’s fatwa represents an adaptation to the historical 
context of Portuguese occupation of Moroccan ports in the late fifteenth century, to 
the specific parameters of the questions posed to him by Ibn Qatiya, or both. While al- 
Wansharis! has often been accused in the literature of simply repeating past precedents 
in an unthinking and at times internally contradictory manner, this preliminary 
attempt to understand his ruling in its North African context suggests that in Asnd al- 
matajir, the jurist very skillfully selected and deployed context-appropriate precedents 
in order to craft his own authoritative contribution not only to two complex and 
overlapping discourses regarding Muslim minorities in his own time, but also to future 


juristic discourses on recurring iterations of this legal issue. 


CHAPTER FOUR 


Asna al-matajir as Authoritative Precedent 


The preceeding chapters have argued that al-Wansharisi crafted Asna al-matajir 
and the Marbella fatwa for a professional legal audience, and that he chose these 
particular fatwas for elaboration and preservation in the Mi‘yar because Ibn Qatiya’s 
questions, unlike the more nuanced and complex issues treated by the Jawahir al- 
mukhtara fatwas, provided the ideal platforms for clearly defined, well-defended 
responses supported by scholarly consensus and the equally irrefutable weight of the 
monumental historic loss of al-Andalus. The present chapter explores the success of al- 
Wansharist's fatwas, particularly Asnd al-matdjir, in becoming the authoritative 
precedent for later rulings related to Muslims living under non-Muslim rule. 

It will be recalled that Asnd al-matdjir and the Marbella fatwa often have been 
characterized in the existing literature as either representing the orthodox Maliki 
opinion on emigration, or as the strictest rulings in a continuum of fatwas related to 
Muslims in non-Muslim territory. This first characterization is problematic in part 
because it is inappropriate to call any fatwa - one jurist’s non-binding opinion offered 
in response to an individual petitioner’s ad-hoc request - ‘orthodox.’ The continuum- 
of-rulings approach has also been critiqued here for failing to place al-Wansharis1’s 
rulings first and foremost in conversation with the fatwas issued by his immediate 
peers in response to very similar legal questions. Rather, an artificial distinction 
between fatwas addressing Muslims living under Christian rule in Sicily or Spain, on the 


one hand, and Muslims living under Christian rule in Morocco, on the other, has 
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resulted in a number of unconvincing conclusions drawn from comparisons between 
fatwas which address different legal issues in different time periods, but have been 
placed in exclusive conversation simply because they relate to Muslims living in what is 
now Europe. Combined with a relentlessly negative view of al-Wansharisi’s rulings and 
the relatively small number of fatwds related to European Muslims discovered thus far, 
this tendency has produced such curiosities as the extraction of al-Mazar'’s fatwa from 
Asnd al-matajir in the service of a comparison between the two which leaves the latter 
stricter than the sum of its parts. 

In what follows, I suggest a new approach to evaluating the authoritative status 
of Asnd al-matajir, based on an assessment of later jurists’ references to the text. Asa 
additional lens through which to understand the legacy of this text, the fate of Asnd al- 
matajir will be contrasted in particular with that of al-Wahrani’s 1504 fatwa to the 
Moriscos, which has often been portrayed as occupying the extreme creative, 
pragmatic, and sympathetic end of the same continuum on which al-Wansharis! is 
placed at the extreme of the blindly imitative, rigorist, and cruel end. I argue that al- 
Wansharist's fatwa became the authoritative precedent for later Maliki jurists on the 
issue of Muslims’ obligation to emigrate to Muslim territory, that al-Wahrani’s opinion 
appears to have had no appreciable impact on later Maliki legal thought on the issue, 
and that we can identify specific reasons for the disparate fates of these two rulings. A 
brief description of al-Wahrani’s fatwa will be followed by an examination of selected 
later Maliki fatwas on the obligation to emigrate and a preliminary explanation for the 


success of al-Wansharis1’s opinion in shaping later legal thought on this issue. 
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Ibn Abi Jum‘a al-Wahrani and his Fatwa 

As noted earlier, Anmad b. Abi Jum‘a al-Wahrani (d. 917/1511), described as the 
‘Mufti of Oran’ in much previous scholarship, has only recently been identified by 
Stewart.’ Although he spent part of his youth in Oran, this jurist, like al-Wansharisi, 
completed his education in Tlemcen and began to teach and write in that city before 
eventually settling in Fez. Al-Wahrani assumed a post as professor of law in Fez, where 
he and his son Muhammad Shaqrin (d. 929/1522-23) were both considered prominent 
jurists. Among al-Wahrani’s works are a treatise on elementary education, probably 
written in Tlemcen, and his 1504 fatwa to the Moriscos, most likely written in Fez, 
where al-Wansharisi remained active until his death in 914/1508. 

Al-Wahran1’s fatwa was copied as late as 1609 and survives in four extant 
manuscripts: one in Arabic, two in aljamiado, or Spanish written in modified Arabic 
script, and one in Castilian.” We have only al-Wahrani’s response, and not the question, 
which the jurist describes as having originated among some Andalusis. Given the early 
date of the fatwa, these Andalusis are assumed to have been Granadan Moriscos.’ The 
mufti’s response, though by no means as elaborate as al-Wansharist’s, is nonetheless of 
some length. Al-Wahrant does not explicitly address the legal issue of the obligation to 
emigrate from non-Muslim to Muslim territory; rather, he praises his questioners for 


their steadfast faith, encourages them to persevere, and proceeds to offer practical 





‘See Stewart, “Identity,” for a thorough discussion of the available biographical sources anda 
reconstruction of the jurist’s life. Ibn Abt Jum‘a’s birth date is unknown. 

*For dates and descriptions of these manuscripts, see Stewart, “Identity,” 265-68. The Castilian 
manuscript, referred to as “X” in the literature and previously thought to be a lost third aljamiado 
version, was recently located in Madrid by Maria del Mar Rosa-Rodriguez. See Rosa-Rodgriguez, 
“Simulation and Dissimulation: Religious Hybridity in a Morisco Fatwa,” Medieval Encounters 16.1 
(forthcoming). 

> Muslims in Castile were the first Spanish Muslims to be subject to mass conversions to Catholicism, in 
1501-1502. 
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advice as to how they might continue to fulfill their ritual and moral obligations as 
Muslims without being detected by the Spanish authorities, and despite being forced to 
perform such acts as praying in church or drinking wine. As long as their intentions 
are pure and their inward faith remains resolute, writes al-Wahrani, they will not sin in 
doing what they must to avoid persecution. Harvey includes a nearly-complete English 


translation of the fatwa in his recent Muslims in Spain.’ 


Later Maliki Fatwas on the Obligation to Emigrate 

A preliminary search of printed Maliki fatwa collections as well as individual 
fatwas and treatises extant as individual manuscripts in the libraries of Morocco, 
Tunisia, Algeria, Egypt, and Spain reveals a considerable number of later fatwds on 
Muslims living under non-Muslim rule. The secondary literature on the nineteenth 
and twentieth-century jihad movements in West Africa, which often included calls for 
emigration away from territory controlled by European colonial powers or nominally 
Muslim rulers, likewise suggests the existence of a considerable number of fatwas on 
hijra which have not yet been placed in conversation with the North African material. 
The scope of the present study has required that I limit my analysis to fatwas issued in 
response to French colonialism in Algeria and Mauritania. I have selected these two 
cases in particular because of the availability of full copies of fatwas and letters written 
by Maliki scholars both in support of and against the obligation of particular groups of 
Algerian and Mauritanian Muslims to emigrate. This focus has the additional benefit of 


geographical diversity and the opportunity to see development in legal thought over 


“Harvey, Muslims in Spain, 61-63. 
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time; the Mauritanian fatwds draw not only on al-Wansharisi and his contemporaries, 
but also on the Moroccan, Algerian, and Egyptian rulings issued in response to 
colonialism in Algeria. 

An analysis of these fatwds supports the conclusion that al-Wansharist’s fatwds 
successfully went on to become the authoritative precedent for later Maliki rulings on 
the obligation to emigrate. While many of these later jurists based their rulings on Asna 
al-matajir as a whole or on a selection of the opinions al-Wansharisi cites within this 
fatwa, none of them cite al-Wahrani’s fatwa. Following a review of the available rulings 
for both of these cases, I will offer a preliminary assessment of the legacy of Asnd al- 


matajir.’ 


Algeria 
Historical Context 
When France conquered Algiers in 1830, the ‘Alawi sultan of Morocco, Mawlay 
“Abd al-Rahman b. Hisham (r. 1238-1276/1822-1859), began to admit a large number of 
Algerian refugees into the sultanate, terming them muhdjirtin who had renounced their 
own lands in order to perform a hijra from dar al-harb to dar al-Islam and avoid living 
under infidel rule.’ As sovereignty over the western province of Oran became unclear, 


the residents of Tlemcen appealed to ‘Abd al-Rahman to accept their oath of allegiance 


° Not all of the writings discusses here are technically fatwdas, which respond to requests for legal advice. 
At least one author’s claim to be responding to such a request is dubious, and in several cases these 
letters or treatises respond not to requests but to attacks. I have nonetheless included these texts 
because of their authors’ presentations of legal arguments in support of particular rulings, and their 
responsiveness to current events. There does not appear to be any indication that the true fatwds here 
were necessarily recieved differently from the letters and treatises solely on the basis of their format. 

* Amira Bennison, Jihad and Its Interpretations in Pre-colonial Morocco: State-Society Relations during the French 
Conquest of Algeria (London: RoutledgeCurzon, 2002), 47-48. 
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and assume leadership in the region.’ After weighing the risks of confrontation with 
the French and other concerns against the prospect of bolstering his authority with the 
successful prosecution of a jihad, the Moroccan sultan sent an expedition to Tlemcen in 
late 1830 to take control of the city. The initiative was ultimately unsuccessful, and 
“Abd al-Rahmaan withdrew his force in 1831. An attempt to rule the province indirectly 
by installing an “Alawi governor likewise proved unsuccessful. 

In 1832, ‘Abd al-Rahman then entrusted leadership of the jihdd against French 
expansion to Muhyt al-Din, leader of the Qadiriya sufi order and of the Mascara region’s 
Qadiri tribes.’ Muhyi al-Din urged the local tribes to offer their allegiance to his son, 
“Abd al-Qadir, who established a base of power at Mascara the same year. In 1834, “Abd 
al-Rahmaan recognized “Abd al-Qadir as his deputy in the region. The same year, the 
latter signed a treaty in which the French governor of Oran acknowledged the Algerian 
commander’s sovereignty in the interior of the province, south of a French coastal 
zone.” 

“Abd al-Qadir’s support among regional tribes declined as a result of this treaty, 
though, and some even began to seek their own political alliances with the French.” 
When the Dawa’ir and Zmala tribes seceded from “Abd al-Qadir’s authority in 1835 in 
favor of the French, hostilities broke out between the governor of Oran and the 
Algerian commander. The French gained control of both Mascara and Tlemcen, further 
weakening ‘Abd al-Qadir’s prestige and tribal support. “Abd al-Rahman, alarmed, 


supplied ‘Abd al-Qadir with substantial military and financial assistance in 1836. In 





’ Thid., 48-58. 
’ Tbid., 47-74. 
* Thid., 75-85. 
 Thid., 83-98. 
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1837, the French signed the Treaty of Tafna, again recognizing “Abd al-Qadir’s authority 
within specific geographic limits, and withdrew from Tlemcen. Yet “Abd al-Qadir’s 
struggle to maintain sufficient tribal support for his rule continued, and in 1939 the 
Tijaniya sufi order allied with the French. 

Also in 1839, war resumed between French forces and those of ‘Abd al-Qadir, 
and France began the systematic conquest of Algeria which would be completed in 
1857." “Abd al-Qadir first sought refuge in Morocco in 1843, but a subsequent French 
attack on Morocco forced ‘Abd al-Rahman to sign a treaty in 1844 agreeing to treat the 
Algerian resistance leader as an outlaw. In the years that followed, ‘Abd al-Qadir 
moved between Algeria and Morocco, until finally forced to surrender to the French in 
1847. He was kept in France until 1852, then settled in Damascus, where he died in 


1883. 


Al-Tusuli’s First Response to “Abd al-Qadir 

“Abd al-Qadir, who had benefitted from a thorough legal education, wrote 
treatises on a number of religious topics and corresponded with foreign scholars during 
his period of rule in western Algeria.” In February 1837, while acting as “Abd al- 
Rahman’s deputy and prior to the signing of the Treaty of Tafna, “Abd al-Qadir wrote to 
the Moroccan sultan requesting responses from the scholars of Fez on a series of legal 
issues related to the conduct of jihad against the French, including the commander’s 


continued efforts to secure the loyalty and military and financial support of the tribes 





“ Rudolph Peters, Islam and Colonialism: The Doctrine of Jihad in Modern History (The Hague: Mouton 
Publishers, 1979), 55. 
” Peters, Islam and Colonialism, 55-62. 


245 


in western Algeria.” ‘Abd al-Qadir requested legal advice as to the actions he should 
take against tribes whose members were aiding the enemy, refusing to join the 
defensive jihad, or refusing to contribute financially to the resistance. ‘Abd al-Rahman 
conveyed this question to the chief judge of Fez, Abu al-Hasan “Alt b. ‘Abd al-Salam al- 


Tusuli.* 


Life of al-Tusult 

Al-Tusili was born in the Moroccan town of Tusil but spent most of his life in 
Fez, where he died in 1258/1842.” He served as chief judge of Fez from 1247/1831 until 
1250/1834-5, when he became chief judge of Tetouan for an unspecified period before 
returning to Fez. In his Salwat al-Anfas, Muhammad b. Ja‘far al-Kattant describes al- 
Tusuli as the leading Maliki jurist of his time. Al-Tusilt’s biographers note that he had 
a particularly deep knowledge of Maliki fatawa. He authored numerous legal works in 
addition to his responses to the Algerian leader ‘Abd al-Qadir (discussed below), 
including: 1) Al-Bahja fi sharh al-Tuhfa, a commentary on Ibn ‘Asim’s Tuhfat al-Hukkam; 2) 
Al-Jawahir al-nafisa fi-ma yatakarraru min al-hawadith al-ghariba, a collection of the fatawa 


of his teachers and a number of earlier jurists; 3) A hashiya (super-commentary) on the 


cali b, ‘Abd al-Salam al-Tusilt (d. 1258/1842), Ajwibat al-Tusili ‘an masa’il al-amir “Abd al-Qadir fi al-jihad, 
ed. ‘Abd al-Latif Salih (Beirut: Dar al-Gharb al-Islami, 1996), 71-73; Bennison, Jihad, 91-93. 

“ The full text of the question posed by ‘Abd al-Qadir is available in Ajwibat al-Tusiilt (102-104), in al- 
Wazzant's al-Mi‘yar al-jadid (3:61-63), and in Muhammad b. ‘Abd al-Qadir al-Jaza’iri’s chronicle Tuhfat al- 
z@ir (1:316-317), with the exception in this last source of much of the initial salutation. A full, but often 
inaccurate, French translation is provided by Michaux-Bellaire in Archives Marocaines 11 (1907): 116-118. 
In Islam and Colonialism (56-57), Peters produces a much better translation of the body of the question, 
excluding the salutation. 

* Al-Tusult, Ajwibat al-Tusult, 36-38; SN, 1:567-68; SF, 1:266; IM, 549. Al-Tusult lacks an entry in the 
Encyclopedia of Islam (2" ed.), although he is mentioned in connection with his commentary al-Bahja fi 
sharh al-Tuhfa in two other articles. In these articles and a number of other sources, the jurist’s name is 
spelled al-Tasult. I have favored al-Tusuli because Salih renders his birthplace as ‘Tusul’ with a dumma, 
but the biographical sources are unclear on this point. Al-Tusiult’s birth date is unkown. 
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sharh (commentary) of Muhammad b. Sida al-Tawiidi (d. 1209/1794-5) on the Lamiyat 
al-Zaqqaq of ‘Ali b. al-Qasim al-Zaqqaq (d. 912/1506-7), a work on judgeship; and 4) A 
commentary on the Shamil of Bahram b. ‘Abd Allah al-Damirt (d. 805/1403), a work of 
figh. 

Al-Tusilt was also praised for his active encouragement of jihad after the French 
invasion of Algeria in 1830. Muhammad al-Manitnt counts him as one of the earliest 
figures in a ‘modern Moroccan awakening’ for his writings and sermons demanding re- 
organization of the army, and for his call to the people to take up arms in defense of the 
greater Maghrib.”* ‘Abd al-Latif Salih, editor of al-Tusili’s responses to ‘Abd al-Qadir (d. 
1883), places the jurist’s writings and sermons at the forefront of a contemporary 
movement of jihadist literature focusing on these two primary themes: the 
encouragement of war in general, or to save Algeria in particular; and the need for a 


better-organized and funded army.” 


Al-Tusuli’s Ruling on Emigration 

The chief judge wrote a lengthy, five-part treatise not only responding to ‘Abd 
al-Qadir’s queries, but also addressing several related subjects, including the obligation 
to emigrate from territory conquered by the enemy to Muslim territory.’”* The full 
treatise, dated Rabi al-Awwal 1253/June 1837 and titled simply Ajwibat al-Tusali ‘an 
mas@il al-amir “Abd al-Qadir fi al-jihad (“Al-Tusili’s Answers to the Amir ‘Abd al-Qadir’s 


Questions on Jihad”), is extant in a number of manuscripts, was printed in a lithograph 





© Muhammad al-Maniini, Mazahir yaqzat al-Maghrib al-hadith, 2nd ed. (Beirut: Dar al-Gharb al-Islami, 
1985), 27-30. 

” Al-Tusult, Ajwibat al-Tusiili, 61-70. 

8 Al-Tusult, Ajwibat al-Tusult, 105-330. See also Bennison, Jihad, 91-93. 
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edition, and published in 1996. Al-Tusult also produced a condensed version of his 
answer, which appears in al-Wazzani's fatwa compilation al-Mi‘yar al-jadid.” It appears 
that both versions of the treatise were actively circulated as part of al-Tusuli’s efforts to 
encourage the jihad against France. Salih notes that the work maintains a practical 
focus throughout, with al-Tusuli concluding each section with exhortations extolling 
the virtues of jihad and the importance of the resistance. 

Although ‘Abd al-Qadir’s question does not specifically address emigration, al- 
Tusuli devotes one section of his fatwa to confirming this obligation for capable 
Muslims.” The majority of this section consists of either material taken from Asna al- 
matajir, which al-Tusilt notes as such, or al-Tusili’s own comments adapting al- 
Wansharis1’s fatwa to the current situation in Algeria. Many of these added comments 
have the effect of making the ruling stricter. For example, whereas al-Wansharisi had 
not taken a definitive stance on the inviolability of non-emigrant Muslims’ lives and 
property, but had rather offered a series of predominant opinions based on context, al- 
Tusult remarks that all who live in infidel territory clearly contribute financially to the 
enemy, and thus their property is licit.** After noting Ibn Rushd’s opposition to 


entering dar al-harb for trade, al-Tustli also mentions al-Mazar'’s prohibition of the 





® Abu ‘Isa Muhammad al-Mahdi al-Wazzant, al-Nawazil al-jadida al-kubra fi-md li-ahl Fas wa-ghayrihim min 
al-badw wa’l-qura, al-musamma bi-: Al-Mityar al-jadid al-jami‘al-mu‘rib ‘an fatawi al-muta’akhkhirin min ‘ulama’ 
al-Maghrib, ed. “Umar b. ‘Abbad ([Rabat]: Wizarat al-Awqaf wa’l-Shu’tin al-Islamiya, 1996-2000), 3:61-63. 

* Al-Tusult, Ajwibat al-Tusili, 301-10. See also Bennison, Jihad, 91-93; Peters, Islam and Colonialism, 56-57; 
al-Jaza irl, Tuhfat al-za’ir, 1:326-28. Although al-Wazzani notes that Fast chief judge “Abd al-Hadi also 
answered this question and that his answer is recorded in al-Nawazil al-sughra, in the text included in al- 
Wazzant's smaller collection of fatwas, ‘Abd al-Hadr is actually responding to a different question posed 
by the Algerian leader three years later. Al-Wazzani, al-Mi‘yar al-jadid, 3:63; al-Nawazil al-sughra, 1:414-17 
(see below). 

*t Al-Tusult, Ajwibat al-Tusili, 310. 
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same, and suggests that the implication of these rulings may be that it is impermissible 


to even cross infidel territory en route to the pilgrimage.” 


Ibn Ruwayla’s Letter to Ibn al-Kababti 

“Abd al-Qadir’s chief secretary Qaddir b. Muhammad b. Ruwayla (d. 1272/1855)” 
wrote a letter in response to accusations leveled at him by Mustafa b. al-Kababti (d. 
1277/1860-61),”* who held an appointment as the official Maliki mufti of Algiers” from 
1831 to 1843.” The letter is undated, although one scholar has suggested that it may 
have been written in 1834.” After a short introduction criticizing Ibn al-Kababti and 


his peers for their loyalty to the French, Ibn Ruwayla refers his reader to al- 


* Thid., 305. 

* Qadditir b. Muhammad b. Ruwayla (d. 1272/1855). Ruwayla was born and educated in Algiers, but left 
the city when the French captured the capital. He became “Abd al-Qadir’s secretary and advisor until he 
(Ruwayla) was taken prisoner by the French. After his release, he emigrated east. He performed the 
pilgrimage, rejoined ‘Abd al-Qadir, and died the day they arrived in Beirut on the way to Damascus. For 
his biography, see al-Jaza’iri, Tuhfat, 2:594; “Adil Nuwayhid, Mu‘jam a‘lam al-Jaza@’ir min sadr al-Islam hatta 
muntasaf al-garn al-‘“ishrin (Beirut: Manshirat al-Maktab al-Tijart li’l-Tiba‘a wa’l-Nashr wa’l-Tawzr, 1971), 
131-32; Abii al-Qasim Sa‘d Allah, Abhath wa-ara’ ft tarikh al-Jaz@’ir, 4" ed. (Beirut: Dar al-Gharb al-Islami, 
2005), 2:20; Mustafa Ibn Tuhami, Sirat al-Amir ‘Abd al-Qddir, ed. Yahya Bu‘Aziz (Beirut: Dar al-Gharb al- 
Islami, 1995), 153. 

4 Mustafa b. Muhammad, known as Ibn al-Kababti (d. 1277/1860-61) was born in Algiers, completed his 
legal education in 1227/1812, and taught law until his appointment as Maiki judge of Algiers in 
1243/1827-28. He remained in his position during the first year of French occupation in 1830, after 
which he rose the position of chief Maliki mufti. He held this position from 1247/1831 until 1259/1843, at 
which point he was involved in a dispute with the French authorities and was exiled. He settled in 
Alexandria until his death. For his biography and dispute with the French, see Sa‘d Allah, Abhath, 2:11- 
48, esp. 14-33. 

* Under Ottoman and then French rule, muftis and judges were appointed from both the Maliki and 
Hanafi schools. For a list of Maliki muftis of Algiers, see Nur al-Din ‘Abd al-Qadir, Safahat min tarikh 
madinat al-Jaz@’ir min aqdam ‘usirihd ila intiha@’ al-‘ahd al-Turki ([Algiers]: n.p., 1965), 183-85; Muhammad al- 
Hafnawi, Ta’rif al-khalaf bi-rijal al-salaf, ed. Muhammad Abi al-Ajfan and ‘Uthman Battikh (Beirut: 
Mu’assasat al-Risala, 1982), 480-81. 

*° This letter is extant in two manuscript copies preserved in the Algerian National Library: Ms. 1304 
(bound manuscript consisting of eight folios, Maghribt script, undated) and ms. 2083 (bound manuscript 
consisting of six folios, Maghrib? script, undated). Ms. 2083 appears to be a copy of ms. 1304. Ibn “Abd al- 
Karim mentions this letter in his Hukm al-hijra min khilal thalath ras@il Jazd’irtya (12) but explains that he 
did not edit it because most of the letter is a repetition of Asnd al-matajir (even though it is actually the 
Marbella fatwa). 

7” Sa‘d Allah, Abhath, 2:20. 
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Wansharis1’s Asnd al-matajir and reproduces the entire text of the Marbella fatwa, which 


he apparently considered to be a part the longer fatwa. 


Ibn al-Haffaf’s Commentary on Ibn Ruwayla’s Letter 

‘Alt b. al-Haffaf (d. 1307/1890) * authored a commentary in the margins of Ibn 
Ruwayla’s letter. Ibn al-Haffaf explains and supports Ibn Ruwayla’s introduction and 
relates aspects of the Marbella fatwa to the position of Ibn al-Kababti and his peers, 
whom he mentions by name at various points, forcefully accusing them of each 
violation detailed in that fatwa. His comments are clearly intended for the accused, and 
he most likely also wrote the following note which appears on the first page of both 
manuscript copies: “this is what Qaddir b. Ruwayla wrote to the non-emigrant Muslim 
jurists (fugaha’ al-Muslimin al-dhimmiyin) of Algiers. Read it and understand it! If you 
find any refutation, then respond. If not, repent, return to God Most High, and emerge 
from subjection! Peace [be upon you].”” In one of his notes, Ibn al-Haffaf includes part 
of Asnd al-matajir’s section on the inviolability of Muslims’ property, and cites al-Mi‘yar 
as his source. Perhaps even more than Ibn Ruwayla’s simple reproduction of the 
Marbella fatwa, Ibn al-Haffaf’s systematic explanation of how the jurists of his time 
were committing each of the violations described by al-Wansharisi demonstrates a 
complete confidence in, and thorough dependence on, this text as an authoritative 


statement of doctrine. 





8 cali b, “Abd al-Rahman b. Muhammad al-Haffaf, known as Ibn al-Haffaf (d. 1307/1890). For his 
biography, see Nuwayhid, Mu‘jam, 115; al-Hafnawi, Tarif al-khalaf, 269-70. 

” Algerian National Library, mss. 1304 and 2083. Ibn al-Haffaf repeatedly addresses the muftis of Algiers 
as dhimmis in his commentary. 
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At some later point, Ibn al-Haffaf reversed his position and served first as Maliki 
mufti of Blida (al-Bulayda)” and then of Algiers, from 1290/1873-74 until his death.’ As 
Ibn ‘Abd al-Karim suggests, Ibn al-Haffaf appears to have been swayed by a discussion 
with Tunisian jurist Muhammad Bayram (d. 1889). Bayram’s argument, that the 
Muslims of Algiers had few learned individuals such as himself who could teach them 
their religion, was very similar to that of the man from Marbella.” Although this is 
ironic, it may also be that the Marbella fatwa itself gave greater circulation to this type 
of reasoning. Bayram also conveyed to Ibn al-Haffaf another jurist’s sentiment that the 
world in the modern era had become one dar, and that in leaving it, one could only go 


toward it.® 


Ibn al-Shahid’s Letter from Algiers 

Abi ‘Abd Allah Muhammad b. al-Shahid al-Jaza’iri (d. ca. 1255/1839), * who held 
an appointment as Maliki mufti of Algiers for much of the period between 1192/1778 
and 1207/1792,” composed an undated letter justifying his decision not to emigrate 
after the French conquest. Without naming his interlocutor, Ibn al-Shahid indicates 
that he is responding directly to the author of a hate-filled letter in which he and his 


peers are slandered and accused of apostasy for remaining in Algiers under French rule. 


*° 4 town south of Algiers which the French occupied in 1839. 

>! A note by an anonymous third author on the title page of the manuscripts mocks Ibn al-Haffaf for 
taking up an official appointment under the French after writing such a severe commentary attacking 
the city’s jurists. 

* Ibn ‘Abd al-Karim, Hukm al-hijra, 13-14; al-Hafnawi, Ta’rif al-khalaf, 269. 

* Al-Hafnawi, Tarif al-khalaf, 269. 

* For his biography, see: Sa‘d Allah, Tarikh al-Jaza’ir al-thaqaft min al-qarn al-‘ashir ila al-rabi‘ ‘ashar al-Hijri 
(16-20 m.), 2" ed. (Algiers: Al-Mu’assasat al-Wataniya li’l-Kutub, 1985), 2:284-85. 

* For Ibn al-Shahid’s terms as mufti, see “Abd al-Qadir, Safahdt, 184, 208-209; al-Hafnawi, Ta‘rif al-khalaf, 
481. 

*° This is one of the three treatises Ibn ‘Abd al-Karim edits in Hukm al-hijra (105-124), based on a unique 
manuscript in the Algerian National Library, ms. 1305 (seven folios, copied 1282/1865). 
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The letter to which he is responding has not been identified, but much of the content 
may be gathered from Ibn al-Shahid’s frequent citations of his opponent’s statements. 
Ibn al-Shahid addresses his opponent as a fellow jurist who lives outside of the 
conquered territories, and that jurist does not appear to have emigrated from Algiers. 
Ibn al-Shahid appears to have employed many of the same proof-texts and arguments 
that appear in Asnd al-matajir and the Marbella fatwa, but may not have reproduced 
these fatwas verbatim as did Ibn Ruwayla, because Ibn al-Shahid at no point mentions 
al-Wansharisi or his compilation. 

Ibn al-Shahid begins by stating that his opponent has accused him of apostasy 
without any relevant evidence. He writes that the evidence produced “demonstrates 
the obligation to emigrate in the absolute. It concerns only those capable of 
emigrating, but who fail to do so. As for those who are incapable - like us - you 


establish no evidence against them with this.””’ 


While his opponent had cited Qur’an 
4:97-99 (“Those whom the angels take in death ...”), Ion al-Shahid counters that this 
verse confirms his own position, which is that emigration is only obligatory for those 
who cannot practice their religion and are capable of emigrating. In support of this 
position, he cites the opinions a number of exegetes, primarily adherents of the Shaft 
and Hanafi schools, who held that emigration is only obligatory if Muslims cannot 
practice their religion. Ibn al-Shahid likewise argues that the recorded opinion 


(presumably that of Ibn Rushd) that travel to dar al-harb for trade is reprehensible 


supports his own position that residence among infidels is at most a sinful act of 


7 Ibn ‘Abd al-Karim, Hukm al-hijra, 107-108. 
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disobedience. If remaining under infidel rule is merely reprehensible rather than 
prohibited, then it certainly cannot constitute apostasy. 

If his opponent would accuse the scholars of Algiers of being inclined toward 
the infidel based on their recurring interactions and occasional flattery of them, Ibn al- 
Shahid challenges him to think instead in terms of compulsion: “For they are 
compelled in this, and God has made compulsion a reason to forgive those who utter 
words of unbelief, as long as their hearts remain secure in faith.””* He then cites two 
Qur’anic verses: 16:106, which warns of a severe punishment for those who open their 
hearts to unbelief after having believed, except for those who are compelled and whose 
hearts remain secure in faith; and 3:28, which instructs Muslims not to ally with 
unbelievers instead of believers, unless they fear the unbelievers greatly. These two 
verses are the primary Qur’anic proof-texts for the doctrine of tagiya, or precautionary 
dissimulation in the face of danger. While al-WahrAani also alludes to 16:106 (but not 
3:28) in a section of his fatwa detailing the strategies Moriscos should adopt if forced to 
utter blasphemous statements, the connection between these two passages is not 
strong enough to suggest that Ibn al-Shahid has al-Wahrani’s text in mind here. Ibn al- 
Shahid’s use of Qur’4n 16:106 makes sense in the context of his sustained treatment of 
apostasy, and 3:28 is present even in Asnd al-matdjir. 

Ibn al-Shahid then chastises his opponent for assuming that Muslims in Algiers 
are incapable of fulfilling their religious obligations. His opponent had apparently 
taken the destruction of numerous mosques to be indicative of Muslims’ inability to 


pray, and had claimed that their remaining in Algiers despite this inability 


* Thid., 113. 
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demonstrated their contentment with this state of affairs and with unbelief. Ibn al- 
Shahid responds that mosques are not an integral part of prayer, and proposes a series 
of questions that his opponent ought to have asked prior to coming to any conclusions 
about Muslim life under French rule. These questions include the status of prayers in 
the remaining mosques, whether or not these Muslims feel their religion is threatened, 
and whether or not the French have imposed regulations for marriage, slaughter, and 
inheritance. The answers would indicate that the capital’s Muslims are still practicing 
their religion. 

In addition to maintaining their religious obligations, Ibn al-Shahid indicates 
that the Muslims of Algiers are largely incapable of emigration. While his opponent 
had claimed that moving would be easy for them, this is not the case; most of the 
wealthy have indeed left, and those who remain are either too poor or have other 
reasons for staying. These include the insecurity of the routes and lack of safe places to 
which to emigrate; the need to resolve debts or sell off property before leaving; or the 
need to wait for an opportune time to relocate oneself and one’s family. Ibn al-Shahid 
notes that the Companions did not all emigrate together in one day, but did so as and 
when they were able. As for jurists, many of them remain in order to guide the 
commoners who might otherwise fall into unbelief; Ibn al-Shahid notes that the 
scholars of al-Azhar had done the same when this same infidel (France) occupied Egypt. 

Finally, Ibn al-Shahid accuses his opponent of committing gadhf, the false 
accusation of prohibited sexual relations, for presuming that non-emigrant Muslims’ 
women and children are “with the infidels.” Ibn al-Shahid warns that leveling such 


charges without any evidence is unbecoming of learned jurists such as his opponent, 
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and cites a number of verses describing the evidentiary requirements for proving zind 
on the one hand, and prescribing a punishment for gadhf on the other. As further 
confirmation that he remains a Muslim and not an apostate, Ibn al-Shahid concludes 
with a number of creedal statements, beginning with “I witness that there is no God but 
God, and Muhammad is the messenger of God.” 

At the end of the letter, the copyist states that Ibn al-Shahid died in 1253/1836- 
37,° and that one of his students had received this other jurists’ letter and brought it to 
him while he was serving as a judge; because Ibn al-Shahid was blind, he dictated this 
response to the student. 

Like those of al-Tusiuli, Ibn Ruwayla, and Ibn al-Haffaf, Ibn al-Shahid’s text 
demonstrates the extent to which al-Wansharisi’s fatwds dominated the discourse on 
emigration in colonial Algeria. Throughout the letter, Ibn al-Shahid is forced to 
respond to accusations and arguments which appear to be based largely on Asnd al- 
matajir and the Marbella fatwa. Yet this opponent’s letter or fatwa was clearly not based 
solely on these texts; Ibn al-Shahid is responding first and foremost to the charge that 
he and his fellow jurists in Algiers have committed apostasy by virtue of their 
continued residence under French rule. His opponent’s position was therefore far 
more extreme than that of al-Wansharis!. This shift may in part be explained by an 
observation made by John Voll in his study of Muhammad Ahmad al-Mahdr’s writings 
on emigration in late-nineteenth-century Sudan.” Voll notes that the Mahdi used the 
concept of hijra in a number of ways; when attempting to convince Muslims who were 


content where they were, rather than fearful or oppressed, he threatened them with 





* This disagrees with the date given in Sa‘d Allah’s Tarikh al-Jaza’ir; see above. 
“John Voll, “The Mahdi’s Concept and Use of “Hijrah.” Islamic Studies 26.1 (1987): 39. 
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damnation rather than spoke to them of fleeing persecution. Similarly, the relative 
lack of religious oppression in colonial Algiers in comparison to late fifteenth-century 
Iberia may well have influenced a rise in inflammatory rhetoric and accusations of 


apostasy leveled at those content not to emigrate. 


‘Ulaysh’s Response to “Abd al-Qadir 

Egyptian jurist Abii ‘Abd Allah Muhammad b. Ahmad ‘Ulaysh (d. 1299/1882),” 
like al-Tusuli, issued a fatwa in response to a question posed by “Abd al-Qadir. Ulaysh 
was born in Cairo to a Maghribi family, was educated at al-Azhar, authored a large 
number of works, and held an appointment as the country’s head Maliki mufti from 
1854 until his 1882 imprisonment for supporting the Urabi movement; he died in 
prison.” Although Rudolph Peters suggests that ‘Abd al-Qadir wrote to Egyptian 
scholars in the same year in which he wrote to al-Tusilt (1837), neither the question 
nor the answer is dated.’ The question is also distinct from that posed to al-Tusuli, and 
although there is ample reason to assume that it was authored by “Abd al-Qadir, the 


text as extant does not bear his name.” In the question, “Abd al-Qadir states that after a 





“* SN, 1:551-52; ZK, 6:19-20; Muhammad ‘Ulaysh, Fath al-‘Alt al-mdlik ft al-fatwa ‘ala madhhab al-Imam Malik 
(Cairo: Mustafa al-Babt al-Halabi, 1958), 1:2-4; Khalid Blankinship, “Ilaysh, Muhammad,” Encyclopedia of 
the Modern Middle East and North Africa, 2" ed. (Detroit: Macmillan, 2004), 1086. A number of sources also 
spell the jurist’s name “‘Ilaysh,” a spelling that the editor of Fath al-‘Altbelieves is supported by ‘Ulaysh’s 
own writings. 

“In addition to his fatwa compilation, ‘Ulaysh’s published works include his commentary the Mukhtasar 
Khalil: ‘Ulaysh, Minah al-Jalil: Sharh ‘ala Mukhtasar al-‘alama Khalil, 9 vols. in 5 (Dar al-Kutub al-‘Ilmiya, 
2003). 

“’ Peters, Islam and Colonialism, 57. Peters assumption may be based on ‘Abd al-Qadir’s son’s comment, 
directly after summarizing al-Tusult’s above answer, that he had not seen the Egyptian answer. Al- 
Jaza’iri, Tuhfat, 1:329. 

“ For the question, see ‘Ulaysh, Fath al-°Ali, 1:375. Al-Wazzant also includes the question (3:81-82) and 
part of ‘Ulaysh’s response (3:82-90) in al-Mi‘yar al-jadid, but does not identify the questioner and 
attributes the answer only to ‘a later scholar.’ Abt Ya‘la al-Baydawi’s unpublished 2005 edition of Asna 
al-matdjir, which is based in part on ‘Ulaysh’s response in Fath al-Ali, does not include the question (see 
chapter one, pp. 21-22). Both Peters and Muhammad Umar have translated the question into English. 
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particular region was conquered by the infidel, some of the inhabitants emigrated 
while others remained. Jurists within each group then issued fatwds supporting their 
own positions. Those who emigrated have accused those who remained of 
strengthening the enemy, and they hold these non-emigrants’ lives and property to be 
licit. Those who remained insist they are not obligated to emigrate, as Qur’an 3:28 
allows those who are afraid to maintain otherwise prohibited relations with 
unbelievers, and because the “no hijra after the conquest” tradition indicates that there 
is no obligation to emigrate.” 

‘Ulaysh’s response consists only of reproducing the full text of Asnd al-matajir 
and the Marbella fatwa, with no substantial comments or modifications.*° Although Abi 
Ya‘la al-Baydawi notes numerous minor discrepancies between these texts as preserved 
in the printed edition of the Mi‘yar and as recorded by ‘Ulaysh, the most significant 
difference is simply that the Egyptian jurist places the response portion of Asnd al- 
matajir in front of the question. By using al-Wansharisi’s fatwds to answer ‘Abd al- 
Qadir’s question without any adaptation to his present context, ‘Ulaysh fails to counter 


the argument of those Algerian jurists (such as Ibn al-Shahid) who based their 





Peters, Islam and Colonialism, 58; Muhammad Umar, “Islamic Discourses on European Visitors to Sokoto 
Caliphate in the Nineteenth Century,” Studia Islamica 95 (2002): 140-41. The assumption of ‘Abd al-Qadir’s 
authorship is supported by the content of the question, by al-Jaza’irl’s indication that ‘Abd al-Qadir sent 
a question to the scholars of Egypt around the time of the question to al-Tusiult, and by the pairing of this 
first response by ‘Ulaysh with other responses explicitly issued at the request of “Abd al-Qadir. In Fath 
al-‘Ali, this response (1:375-87) is followed immediately by Ulaysh’s 1846 response (1:389-92) to another 
question (1:387-89) in which ‘Abd al-Qadir is named as the mustafti, and in a manuscript preserved in the 
Tunisian National Library, this first response by ‘Ulaysh is followed by ‘Abd al-Qadir’s own treatise on 
hijra, another response by al-Tusuli, and a later Egyptian response to “Abd al-Qadir’s questions. Tunisian 
National Library, ms. 2418, folios 1b-17a (entire manuscript). 

“’ The mustafti appears to be describing fatwas such as those of Ibn Ruwayla, Ibn al-Haffaf, and Ibn al- 
Shahid, who were all Malikis. Peters, who apparently had not seen these fatwas, writes that those who 
wrote against the necessity of emigration must have been Hanafis (Islam and Colonialism, 58), as that 
madhhab required emigration only for religious oppression and the Malikis were more ‘radical’ in this 
regard (182 n. 86). 

“° Ulaysh, Fath al-‘Ali, 1:375-87. 
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justification for remaining under infidel rule in part on Qur’an 3:28. While al- 
Wansharis1’s response includes a refutation of the “no hijra” tradition’s applicability to 
emigration from dar al-harb to dar al-Islam, as well as ample clarification as to whom 
Qu’ran 4:97-100 does and does not exempt from this obligation as a result of weakness, 
Qur’an 3:28 is cited in Asnd al-matdjir as a proof-text prohibiting alliances between 
believers and non-believers without further elaboration.” Neither al-Wansharist nor 
Ibn Rabr‘, the former’s source for this section of Asnd al-matajir, appears to have felt the 
need to counter or qualify the applicability of this verse’s dispensation for fear to the 
populations addressed by their fatwas. When faced with a question that did call for a 
discussion of this dispensation, Ulaysh declined to engage the specific arguments of 
muftis in question and instead relied solely on the authority of the fatwds recorded in 
the Mi‘yar.** His dependence on al-Wansharis! is thus even more complete than that of 
Ibn Ruwayla, who had at least composed a short introductory note in his letter 


reproducing the Marbella fatwa. 


Al-Tusuli’s Second Response to “Abd al-Qadir 
In 1840, ‘Abd al-Qadir sent a second istifta’ to Fez, this time directed to Fasi chief 


judge “Abd al-Hadi al-“Alawi (d. 1271/1854-55) ” and answered by both al-‘Alawi and al- 


’ Appendix A, 348. 

“8 <abd al-Qadir sent a second istifta’ to Egyptian mufti Ulaysh, most likely in 1846, accusing Mawlay ‘Abd 
al-Rahman of assisting the French, signing an illegitimate treaty with them, and betraying those waging 
jihad to preserve Muslim territory. Neither the question nor the response address hijra, nor draw on 
related precedents. Al-Jaza’ir1, Tuhfat, 1:471-80; Ulaysh, Fath al-‘Alt, 1:387-92. See also Peters, Islam and 
Colonialism, 60-61. 

* Abii Muhammad ‘Abd al-Hadr b. ‘Abd Allah b. al-Tuhami al-Husayni al-‘Alawi (d. 1271/1854-55) was 
chief judge of Fez for twenty years. SN, 1:572. 
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Tusult.” In his chronicle of his father’s life, of “Abd al-Qadir’s son explains that this 
question arose after a number of Algerian tribes along the coast had entered under 
infidel protection.” After trying to convince them of their grave sins and to warn them 
to join their brethren in the interior, ‘Abd al-Qadir concluded that his only option was 
to attack them; but prior to taking this step, he decided to consult the scholars 
regarding the status of these tribes. In the istifta’, “Abd al-Qadir asks if those who have 
voluntarily submitted to the infidel, allied with them, and are fighting with them 
against Muslims, are considered apostates. He also asks if the duty to defend Muslim 
territory extends to residents of adjacent territories and obligates financial 
contributions to the war effort. 

In his response, dated 1 Muharram 1256/5 March 1840, “Abd al-Hadi al-“Alawi 
presents conflicting opinions on the question of apostasy, but confirms that if a 
particular region is conquered and cannot defend itself, jihad becomes the individual 
responsibility of all those nearby, even women. If they cannot participate by fighting, 
then they must do so financially. “Abd al-Hadi does not directly address emigration or 
cite the opinions of al-Wansharisi or his contemporaries. 

Al-Tusili’s response, extant in a manuscript compilation of several fatwds issued 


by or in response to “Abd al-Qadir, complements that of “Abd al-Hadzi by directly 


°° For “Abd al-Qadir’s full question and al-‘Alawi's response, see al-Jaza’iri, Tuhfat, 1:384-89; al-Wazzani, al- 
Nawazil al-sughra, 1:414-17; al-Wazzani, al-Mi‘yar al-jadid, 10:291-97. Peters (Islam and Colonialism, 59-60) 
translates part of the question into English. The full question also concerns the status of a group of Ibadi 
Kharijites. For the first part of the question and al-Tusilt’s answer, see Tunisian National Library ms. 
2418, folios 13b-16a. Only al-“Alawt’s response is dated, but al-Tusuli’s was presumably issued the same 
year. In his al-Mi‘yar al-jadid, al-Wazzani states that al-Tusuli answered following ‘Abd al-Hadi and that 
there are long and short versions of the former’s response. The compiler then places the summary 
version of al-Tusiilt’s longer treatise directly after ‘Abd al-Hadi’s answer (10:297-304). Yet al-Tusilt’s 
longer treatise, and thus presumably the shorter version, were authored several years earlier (1837 
rather than 1840) in response to a different question. Al-Tusilt’s response to the same question asked of 
“Abd al-Hadi is extant in manuscript and is discussed below. 

5! Al-Jaza’iri, Tuhfat, 1:384. 
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addressing hijra but not responsibility for participating in jihad.” The Fasi mufti begins 
by stating that he has already addressed the status of those living under enemy rule in 
the fourth section of the treatise he had sent previously to “Abd al-Qadir; this is the 
section of al-Tusili’s Ajwiba summarized above. Although he refers his reader to this 
earlier work, al-Tusili also writes that he will further explain the rulings related to 
three categories of offenses committed by the non-emigrants described in ‘Abd al- 
Qadir’s present question: assisting the enemy by informing them of the Muslims’ 
weaknesses, taking up arms for the enemy, and living with them under their rule. As 
for those committing either of these first two offenses in isolation, al-Tusili rules that 
once defeated, these offenders should be killed without an opportunity to repent.” 

Al-Tusili’s response to those who commit only the third offense is worth 
quoting at length (my emphasis): 


Concerning those who are living with the Christians, the master al-Zayyati states in his 
[compilation of] nawazil (fatwas) titled [al-Jawahir] al-mukhtara: “[The ruling adopted in] 
the fatwas our learned masters have issued concerning them, is that it is necessary to 
kill them and take their property as fay’, meaning as booty, because the land [they are 
in] is infidel territory and their property is under infidel control, not under their own 
control. This is because they can take it from them [viz., the infidels can seize the 
Muslims’ property] whenever they wish, given that the territory is theirs and they have 
the authority over it [viz., over the land and everything in it]. Their women are 
likewise to be captured and taken from them until they reach Muslim territory. They 


* Tunisian National Library ms. 2418 consists of the following fatwds, in a single bound volume: 1) 
‘Ulaysh’s two responses to ‘Abd al-Qadir, together with the questions, as they appear in Fath al-cAli 
(folios 1a-10a); 2) ‘Abd al-Qadir’s treatise Husam al-din (folios 10a-13b); 3) The fatwa of al-Tusili discussed 
here, with ‘Abd al-Qadir’s question (folios 13b-16a). Al-Tusiltl is misidentified by the compiler as ‘Ali al- 
Rusil at the beginning of the text and as al-Rusilt at the end; 4) A fatwa issued by Egyptian jurist Mustafa 
al-Bulaqi in response to al-Tusili’s fatwa (folios 16a-17a); 5) the compiler’s statement that he has copied 
these fatwds on the obligation to emigrate in 1268/1852, and a closing prayer in verse. The entire 
manuscript is listed in the library’s catalogue as Risdla fi wujiib al-hijra wa'l-jihad (Treatise on the 
Obligatory Status of Emigration and Jihad) by Muhammad ‘Ulaysh al-Azhari. I have not seen any 
reference to this manuscript in the existing literature. This may be the only extant copy of al-Tusult’s 
second response to ‘Abd al-Qadir and of al-Bulaqi’s answer, however, Moroccan manuscript libraries and 
the Tunisian national library abound with copies of texts described only as al-Tusuli’s responses to ‘Abd 
al-Qadir; having initially assumed that these would all be al-Tusilt’s long and short Ajwiba, I did not 
consult and identify every manuscript. 

* Al-Tusuli distinguishes between those fighting for the enemy, who must be killed, and those fighting 
against other Muslims as a group of illegitimate rebels (muharibiin), whose punishment should be 
determined by the ruler. 
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are then judged divorced and should be prevented from [re-marrying] their spouses, 
then they are to be married off, and it is not permissible to have their wives remain 
with them.” End [of the text], verbatim. 

[Al-Wansharisi] states in the Mi‘yar, [and this is] the gist of it: Any Muslim who has 
continued living with them and has not emigrated to us after the tyrant’s seizure of his land, or 
who flees from us to them, [legally] possesses neither property nor children, because the 
infidels have possession [of their property and children], just as the territory is in their 
possession. [This rule is derived] through an analogy with [the case of] one who was 
originally an infidel, converted to Islam, and remained with them; for he [legally] 
possesses neither property nor children, by agreement of Malik and Abt Hanifa - may 
God Most High have mercy upon both of them. 

Then, [al-Wansharisi] states: One who is originally Muslim and remains in their land, or 
who flees from us to them, is analogous to one who was originally an infidel and who 
remained in their territory after his conversion to Islam, until raided [by Muslims from 
dar al-Islam]; [the original Muslim] is assimilated to [the convert] with respect to all [of 
these] rulings. This is by agreement of the later jurists, because [the original Muslim] is 
their equivalent in all meaningful respects. 

Furthermore, [al-Wansharisi] states: If these Muslims who have fled from us to them, or 
who have continued living with them from the beginning, fight against us, at that point the 
opinion that their lives are licit becomes the preponderant [opinion]. If they 
financially support their fighting us, the opinion that their property is licit becomes 
preponderant, and the opinion that their children should be captured will have become 
preponderant. End, in his words, summarized.™ 


This section of al-Tusuli’s response is remarkable for his citation of al-Waryagli and for 
his interpretation of the precedent set by Asnd al-matajir. Although al-Tusiult attributes 
this first paragraph only to al-Zayyati, this is a passage from al-Waryaglt’s fatwa, which 
al-Tusuli had also included in his own fatwa compilation, al-Jawahir al-nafisa.” As 
argued in the previous chapter, al-Waryagli’s position regarding Muslims who reside in 
infidel territory and pay a tribute to them, but who do not fight or spy for the enemy, is 
the most unforgiving ruling issued by any of al-Wansharisi’s contemporaries; this is the 
only later citation of this fatwa I have seen.” Al-Tustli may have felt that ‘Abd al- 


Qadir’s second request for a fatwd regarding those tribes loyal to France merited a more 


strongly worded response than he had offered in his original treatise. 





* Tunisian National Library ms. 2418, folio 14a-b. 

» For al-Waryagli’s fatwa, see Appendix C, 397-99; Appendix D, 412-14. 

°° Al-Waryaflt’s fatwa will later be cited indirectly by a Mauritanian jurist, as seen below, but that jurist is 
simply citing this fatwa issued by al-Tusull. 
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Al-Tusili’s use of Asnd al-matdjir is striking for his reformulation of al- 
Wansharis1’s categories of offenses committed by the AndalusiI emigrants. Whereas al- 
Wansharis! had spoken of Muslims who failed to emigrate, who returned to their 
homelands after emigrating, or who desired to return, in al-Tusilt’s paraphrase these 
Muslims have either failed to emigrate or they “flee from us to them.” In this fatwa, 
those who commit reverse emigration are no longer returning to their own homelands 
after successfully emigrating; rather, they are traitors who are voluntarily defecting 
from the Muslim camp in order to join the infidels. As al-Tusult’s fatwa progresses, this 
group moves from second mention to first, becoming the primary category of Muslims 
who have failed to emigrate. Al-Tusili thus adapts the authoritative precedent of Asna 
al-matdjir to support his own ruling, but not by arguing for the applicability of al- 
Wansharist's fatwa to the Algerian context; rather, he reformulates his predecessor’s 
categories such that al-Wansharisi appears to have been writing directly about this new 
type of case. 

The remainder of al-Tusilt’s fatwa is primarily concerned with the evidence 
necessary to declare a Muslim to be an apostate and with legal status of apostates’ 
property, wives, and children. Al-Tusiilt was much more willing than ‘Abd al-Hadi to 
declare “Abd al-Qadir’s enemies to be apostates. He considered fighting and spying for 
the enemy to be strong evidence of apostasy, in part because those who commit these 
offenses “know that if the infidel enemy takes control of the country, Islam will be 
extinguished there... thus they are fighting to elevate the word of the infidels [above 


that of Islam].”*”” In ‘Abd al-Qadir’s own treatise on these issues, discussed below, the 


*’ Tunisian National Library, ms. 2418, folio 14b. 
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Algerian leader makes a similar statement regarding the inevitability of a French 
attempt to eradicate Islam from the areas under their control. With respect to the 
tribes mentioned in “Abd al-Qadir’s istifta’, al-Tustli writes that if they glorify the 
infidel’s religion, according to the criteria set forth in his fatwa, they are indeed 
apostates. In the event that it cannot be proven that a particular group has glorified 
unbelief or committed another act necessarily indicative of apostasy, then their status 
should be determined in accordance with the analogy presented in the Mi‘yar; that is, 
they are equivalent to non-Muslims who have failed to emigrate to dar al-Islam, and the 
status of their property, wives, and children will depend upon any additional offenses 
they commit beyond subjecting themselves to infidel authority. 

Following al-Tusult’s response in the same manuscript is a fatwd issued by 
Egyptian Maliki jurist Mustafa al-Bulaqi. After reading “Abd al-Qadir’s question and al- 
Tusuli’s response, al-Bulaqi issued a fatwa in which he states more forcefully than does 
al-Tusuli that there is no doubt that the actions described by “Abd al-Qadir constitute 


apostasy. Al-Bulaqi does not address emigration or subjection to non-Muslim rule. 


Fatwa of al-Sharif al-Tilimsant 

In al-Wazzani's al-Nawazil al-sughra,* “Abd al-Hadi al-“Alawi's above response to 
“Abd al-Qadir is followed immediately by a ruling dated one year later, on 30 Dhi al- 
Hijja 1256/22 February 1841, by Muhammad b. Sa‘d al-Sharif al-Tilimsant (d. 
1264/1848).” Al-Tilimsani was a judge in Ottoman Tlemcen who moved to Fez, 


returned briefly to Tlemcen during Mawlay ‘Abd al-Rahman’s attempt incorporation of 





°° Al-Wazzani, al-Nawazil al-sughrd, 417-20. The usual transition from one fatwa to the next, the phrase 
“wa-su ila,” ‘and he was asked,’ is missing here. 
°° Muhammad b. Sa‘d b. al-Hajj al-Hasani al-Baydart al-Tilimsani (d. 1247/1848). SF, 3:97-98; MA, 7:2581. 
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the city into the Moroccan sultanate, and then fled back to Fez when the French 
captured Tlemcen in 1835. Al-Tilimsant, who had left behind all his books and money, 
found Fez too expensive and settled in Taza, where he was imam and khatib of the city’s 
Great Mosque until relocating to Fez for the last time in 1262/1846. He would have 
been in Taza when he issued this fatwa, which Ahmad al-Badawi al-Sarayri (d. 
1295/1878),” a jurist from Rabat, states that he copied from al-Tilimsani’s handwriting. 
The mustafti’s salutation indicates that the amir al-mu’minin, or ‘Commander of 
the Faithful, has ordered a ruling regarding the property of some groups of Bedouins 
from the Bant ‘Amir* who have sought protection from the French, unnecessarily 
entering under their control in order to reach a place of safety. As both the Moroccan 
sultan and ‘Abd al-Qadir used this title, the identity of the mustafti is ambiguous.” In 
response, al-Tilimsant states that one should rely on the abundant fatwas on similar 
issues written by Maghribt scholars in the ninth/fifteenth century and later, because 
these jurists are the exemplars for his own age. Al-Tilimsani then reproduces the 


fatwas of al-Mawasi, Ibn Zikri, and Ibn Bartal, before noting that these and other 


°° Ahmad b. Muhammad al-Badawi al-Sarayri or al-Surayri al-Ribati (d. 1295/1878). In the fatwa, this 
jurist’s name is recorded as Ahmad b. Muhammad, but the biographical entry reads Ahmad b. Ahmad. 
MA, 7:2659, “Abd al-Salam b. ‘Abd al-Qadir b. Stida, Ithaf al-mutali‘ bi-wafayat a‘lam al-qarn al-thalith ‘ashar 
wa'l-rabi‘, ed. Muhammad Hajji (Beirut: Dar al-Gharb al-Islami, 1997), 1:263. 

* The Bani ‘Amir were one of the tribes most loyal to ‘Abd al-Qadir throughout his campaign against the 
French; see below. 

* Tf this fatwa was indeed issued in 1256/1841, these sections of the Bani ‘Amir may have been in Algeria 
and ‘Abd al-Qadir may be the more likely mustafti. If the date has been substantially corrupted, the Banu 
‘Amir may have been in Morocco and sultan Mawlay ‘Abd al-Rahman might be the more likely mustafti; 
Bennison writes that sections of this tribe which had supported ‘Abd al-Qadir since 1832 abandoned his 
camp in 1262/1846, travelling to Taza before settling between Fez and Rabat (Bennison, Jihad, 140). The 
tribe unsuccessfully petitioned the French for repatriation to Algeria in early 1847. Thinking ‘Abd al- 
Qadir had negotiated their return, they attempted to meet him near Taza, but the sultan’s son Sidi 
Muhammad suspected treachery. The affair ended in a bloody battle in 1263/1847 in which many from 
the tribe were killed and others travelled through the mountains to seek French protection (Bennison, 
Jihad, 144, 149-151). A favorable response to this question would legitimize raids on the Bani ‘Amir or 
the seizure of property they had left behind. 


264 


opinions are recorded in the Mi‘yar and should be consulted there.” The author 
appears to have mistaken al-Zayyatt’s al-Jawahir al-mukhtara, the actual source of these 
opinions, for al-Wansharis1’s al-Mi‘yar, which he must have viewed as the primary 


compendium of authoritative Maliki opinions. 


“Abd al-Qadir’s Treatise 

Purportedly in response to an anonymous mustafti’s question regarding those 
who rely on the infidels and have submitted to their rule, ‘Abd al-Qadir authored his 
own legal treatise on the subject in Dht al-Hijja 1258/January 1843." The treatise is of 
substantial length and detail despite ‘Abd al-Qadir’s circumstances at the time of 
writing; he notes that he is fighting on the frontier and has no books or resources at his 
disposal.” In at least two manuscript copies of the text, the treatise is titled Husam al- 


din li-gat‘ shabah al-murtaddin, or “The Sword of the Religion, for Severing Resemblance 


17966 


to the Apostates. 


* This is the context in which al-wazzanti includes these three rulings, discussed earlier, in his 
compilation. 

* See al-Jaza’iri, Tuhfat, 1:411-23; Ibn “Abd al-Karim, Hukm al-hijra, 43-66; Peters, Islam and Colonialism, 58- 
59. Peters translates a portion of the answer. Ibn ‘Abd al-Karim’s edition is based on two manuscripts in 
the Moroccan National Library, without reference to the text as reproduced by “Abd al-Qadir’s son in 
Tuhfat al-za@ir, which contains additional material. For the purposes of this study, no attempt will be 
made to determine a most ‘authentic’ version of this text; any circulating version of the treatise will be 
reflective of the range of authoritative precedents and arguments concerning emigration current in this 
time period. For the sake of convenience, all ideas in the different versions of this treatise will be 
attributed here to ‘Abd al-Qadir, though it is likely that copyists edited the text. 

© Al-Jaza’irt, Tuhfat, 1:422; Ibn ‘Abd al-Karim, Hukm al-hijra, 66. 

** Ibn ‘Abd al-Karim notes that one of the two manuscripts he consulted at the Moroccan National Library 
bears this title, while the other one records a similar title: Sayfal-din al-qati‘ li-shabah al-murtaddin (Ibn 
‘Abd al-Karim, Hukm al-hijra, 45). In a manuscript I consulted at the Tunisian National Library, this 
treatise was also titled Husam al-din li-qat‘ shabah al-murtaddin (Tunisian National Library, ms. 2418, folio 
10a-b). The text as recorded by al-Jaza’iri is untitled, although elements of the title appear in ‘Abd al- 
Qadir’s closing paragraph (al-Jaza’ir', Tuhfat, 1:411). Those who circulated the treatise may have given it 
a variety of titles. 
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“Abd al-Qadir, who argues for the necessity of emigration throughout his 
treatise, draws on wider range of Qur’anic verses and ahddith than does al-Wansharist. 
Early in Husam al-din, “Abd al-Qadir divides those who rely upon infidels and live under 
their rule into two categories of men: those who do not believe that God will provide 
for them wherever they go, and those devoted to the pursuit of worldly gain, whether 
with Muslims or infidels. “Abd al-Qadir states that God has commanded emigration, but 
instead of citing 4:97-99 (“Those whom the angels take in death. . .”) in evidence, he 
cites Qur’an 29:56 and 29:60, in which God instructs believers that the earth is spacious 
enough for them to worship only Him, and that He provides sustenance for animals and 
men who cannot bear their provisions with them.” Drawing on the work of 
unidentified exegetes, ‘Abd al-Qadir explains that this second verse was directed 
toward men who had not emigrated because they feared hunger and poverty. 

“Abd al-Qadir then casts Algerians’ decision to live under French rule or to 
emigrate as a divine test of faith. He first cites verse 5:41, in which God instructs 
Muhammad not to worry about those who rush into unbelief, for God has intended to 
try them, and they will suffer a severe punishment in the hereafter.* Qur’an 7:155 and 
16:37 indicate that God will guide some and lead others astray, while 29:2-3, 9:16, 47:31, 
and 3:142 all reinforce the theme that God will test mankind in order to separate true 
believers from false ones and to reveal those willing to fight and persevere in the way 
of God, relying only on God, Muhammad, and fellow believers. With these and other 


proof-texts, ‘Abd al-Qadir not only links the concepts of hijra and jihad, but also 





* Al-Jaza’iri, Tuhfat, 1:411. This section is missing from the manuscripts Ibn ‘Abd al-Karim edited. 
% Tbid., 1:412. 
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acknowledges that conditions under French rule would appear favorable to Muslims 
residing there, and thus Algerians would be tempted strongly not to emigrate. 

“Abd al-Qadir then describes two types of men living under infidel rule whose 
sins are particularly offensive to God and who commit acts indicative of unbelief.” 
Those of the first type know what is right but deliberately reject the truth. The second 
type consist of those who have read a few chapters of legal works and think they have 
attained a level of knowledge which entitles them to be called scholars; ‘Abd al-Qadir 
clearly has in mind those jurists who justified remaining under French rule. He states 
that these ‘scholars’ distort the meaning of God’s words, and are like the wrongdoers of 
Qur’an 6:21 who invent lies against God. This alone would be indicative of unbelief, but 
they also permit what God has forbidden and contradict what has been agreed upon by 
scholarly consensus, acts which also entail unbelief. 

“Abd al-Qadir accuses these jurists of considering all of the Qur’anic verses 
praising and commanding emigration to be abrogated, not on the basis of any other 
scriptural proof-texts they adduce as evidence, but on the basis of idle talk and false 
opinions. They believe this despite the Qur’an being full of praise for hijra and of 
criticism for those who fail to undertake it, and despite the numerous hadith reports 
which emphasize this obligation. At this point ‘Abd al-Qadir cites many of the same 
Qur’anic verses, ahadith, and early scholars’ opinions as al-Wansharis! cites in Asnd al- 
matajir in support of the obligation to emigrate and the prohibition on living among or 


allying with non-believers.” In the version of this treatise preserved by “Abd al-Qadir’s 





® Al-Jaza’irl, Tuhfat, 1:412-13; Ibn ‘Abd al-Karim, Hukm al-hijra, 48-50. 

” These ahadith are Muhammad’s statements that he is free of any Muslim residing among infidels, that 
anyone who lives among the infidels is one of them, and that hijra will not cease until repentance ceases, 
and repentance will not cease until the sun rises from the west. The Qur’anic verses are 4:97, 60:1, and 
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son, the author also quotes al-Wansharist directly as an authority on the obligation to 
emigrate and on the question of ability as addressed in Qur’an 4:97-99. On the issue of 
whether or not the fear of losing property is a legitimate reason not to emigrate, “Abd 
al-Qadir even states that al-Wansharisi ‘stipulates’ that this is not a valid excuse.” 
While much of this discussion is missing from two manuscript copies of this treatise 
preserved in the Moroccan National Library, those manuscripts include an entire 
paragraph taken from Asna al-matajir which is not present in the version of this treatise 
recorded in Tuhfat al-za’ir.” 

“Abd al-Qadir also adds his own arguments to this discussion of obligation and 
ability, one of which is especially noteworthy because it is apparently a response to Ibn 
al-Shahid’s fatwa or to a ruling with a similar argument. While Ibn al-Shahid had 
pointed to the gradual emigration of Meccan Muslims in order to justify the decision of 
some Algerian Muslims to delay emigration until their families were ready, ‘Abd al- 
Qadir counters that this is not a legitimate concern. Muhammad emigrated ahead of 
his relatives, showing that men must emigrate by themselves even if they cannot bring 
their families with them.” Interestingly, ‘Abd al-Qadir emphasizes that women too 
must emigrate even without their spouses. In support of this point, he notes that many 


women emigrated to Abyssinia and to Medina, and he cites Qur’an 60:10 instructing the 





4:138-39, Al-Jaza’iri, Tuhfat, 1:413-15; Ibn ‘Abd al-Karim, Hukm al-hijra, 50-55 (does not include discussion 
of 4:97). 

” Al-Jaza@’iri, Tuhfat, 1:414. ‘Abd al-Qadir also argues that of the five necessities which must be protected 
- religion, life, intellect, progeny, and property - property is the least priority and its protection may not 
come at the expense of protecting religion, which must be one’s greatest priority. 

” Ibn ‘Abd al-Karim, Hukm al-hijra, 55. The paragraph states that all of the relevant Qur’anic verses and 
the consensus of the scholars support the prohibition of alliance with infidels, and it is prohibited to 
violate consensus by permitting residence under infidel rule. 

® Al-Jaza irl, Tuhfat, 1:414; Ibn ‘Abd al-Karim, Hukm al-hijra, 53. 


268 


believers in Medina to accept these latter emigrants, and not to return them to the 
infidels.” 

Following his discussion of scriptural proof-texts on the obligation and ability to 
emigrate, “Abd al-Qadir summarizes the Marbella fatwa in a few short sentences. He 
states that al-Wansharist has demonstrated the inability of those living under Christian 
rule to properly perform any of their obligations, including prayer, fasting, pilgrimage, 
and jihad.” While he elaborates on a few of these examples, “Abd al-Qadir directs his 
readers to consult this text for themselves, as he has long been acquainted with it.”° 

In the Tuhfat al-za’ir version of this treatise, ‘Abd al-Qadir then addresses 
probity, ruling that the testimony of witnesses and the rulings of judges who live under 
Christian rule are invalid. In support of this ruling, he first cites Ibn ‘Arafa’s statement, 
which also appears in Asnd al-matajir, that a judge’s documents may not be accepted 
unless his appointment is valid, and that the documents of Mudejar judges were thus 
treated with circumspection by the people of al-Andalus.” ‘Abd al-Qadir defines 
Mudejars for his audience as Muslims who enter under Christian rule, and explains that 
Algerians call such people hypocrites. He then continues with a misleading summary 
of al-Mazart’s ruling on Sicilian Muslim judges, stating that al-Mazari held these judges’ 
probity to be compromised on two accounts, as a result of their residence under infidel 
rule and their appointment by an infidel ruler. While al-Mazari had addressed these 


points as two possible compromising factors and had largely disregarded the second 





” Al-Jaza’iri, Tuhfat, 1:414-15; Ibn ‘Abd al-Karim, Hukm al-hijra, 54. 
® Al-Jaza’iri, Tuhfat, 1:415; Ibn ‘Abd al-Karim, Hukm al-hijra, 55. 

7° al-Jaza’iri, Tuhfat, 1:415; Ibn ‘Abd al-Karim, Hukm al-hijra, 56. 

” Al-Jaza iri, Tuhfat, 1:415-16. 
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concern, ‘Abd al-Qadir claims that his predecessor had ruled against accepting these 
judges’ rulings. 

“Abd al-Qadir then identifies and responds to several arguments used by other 
jurists to justify continued residence under French rule, including the ”no hijra” hadith 
and Qur’an 3:28. These are among the arguments advanced by Ibn al-Shahid and the 
two that ‘Ulaysh’s mustafti, presumably ‘Abd al-Qadir, indicated were being used to 
argue against the need to emigrate. Here, ‘Abd al-Qadir begins with a forceful 
condemnation of these ignorant, would-be jurists who issue fatwas without knowledge, 
who err and mislead others, and who are addressed by Muhammad’s statement that “A 
time will come for the people when their scholars have a worse stench than a donkey’s 
corpse.” 

In response to the “no hijra” tradition, ‘Abd al-Qadir continues to use much of 
the same material as is present in Asnd al-matdjir. He states that when asked about the 
status of hijra after the conquest of Mecca, Muhammad explained that the formerly 
obligatory hijra from Mecca to Medina was no longer in effect and had been abrogated, 
just as had the prohibition on emigrants’ returning to their homelands if they became 
dar al-Islam; as for emigration from infidel to Muslim territory, this remains an 
obligation until the sun rises from the west. ‘Abd al-Qadir then cites Ibn al-“Arabi’s 
divisions of hijra, reinforcing this distinction between the historical pre-conquest hijra 
and the obligation to emigrate from infidel territory, which “remains until the day of 


9979 


judgment. 





 Al-Jaza’iri, Tuhfat,1: 416; Ibn ‘Abd al-Karim, Hukm al-hijra, 56. I have been unable to locate this tradition. 
” Al-Jaza irl, Tuhfat, 1:416; Ibn ‘Abd al-Karim, Hukm al-hijra, 56-57. 
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Whereas ‘Ulaysh had not responded to the use of Qur’an 3:28” as a justification 
for Algerians’ remaining under French rule, ‘Abd al-Qadir argues that this verse has 
been abrogated. He writes that al-Bukhari transmits a report in which Ibn “Abbas (d. 
68/687), a Companion of the Prophet, states, “there is no tagiya today, because of the 
expansiveness of the lands of Islam.”*’ I have been unable to locate this particular 
report, which ‘Abd al-Qadir could have recorded incorrectly in the absence of his 
reference materials. In his al-Jami‘ li-ahkam al-Qur’an, the most prominent Maliki 
exegetical work, jurist and exegete al-Qurtubi (d. 671/1273) states: 


Mu‘Aadh b. Jabal and Mujahid said: “Taqiya [was permitted] at the beginning of Islam, 
before the Muslims became powerful; as for today, God has strengthened Islam above 
[the need for] Muslims to fear their enemies.” Ibn ‘Abbas said: “[Tagiya] is speaking 
with the tongue [things normally prohibited], while one’s heart remains steadfast in 
faith.” *” 


This may be similar to the passage ‘Abd al-Qadir had in mind, although instead of 
Islam’s power and strength, the Algerian wished to emphasize the Islamic world’s 
expansive territory. Earlier in the treatise, “Abd al-Qadir also cites an interpretation of 
Qur’an 4:97 which holds the angels’ rebuke of those oppressing themselves (“Was not 
God’s earth spacious enough . . .”) to mean that the only excuse for failing to emigrate 
is a lack of an appropriate destination.” The resistance leader clearly found it of 
paramount importance that the Algerians under French rule had ample destinations 


within Islamic territory from which to choose, no doubt including his own camp. 


%° {Believers should not take as allies unbelievers instead of believers. Whoever does that will have no 
connection with God in anything, except if you fear them greatly. God warns you of Himself, and unto 
God is the return.} 

*! Al-Jaza’irl, Tuhfat, 1:416-17; Ibn ‘Abd al-Karim, Hukm al-hijra, 57. “Abd al-Qadir locates this statement in 
al-Bukhart’s Kitab al-tafsir, but this does not appear to be correct. 

°° Muhammad b, Ahmad al-Ans€ri al-Qurtubi (d. 671/1273), Al-Jami‘ li-ahkam al-Qur’an, ed. Muhammad 
Ibrahim al-Hafnawi and Mahmiid Hamid ‘Uthman (Cairo: Dar al-Hadith, 2002), 3:429. 

8 Al-Jaza’irt, Tuhfat, 1:414. 
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“Abd al-Qadir then refutes his opponents’ use of 16:106, which is interpreted as 
allowing a dispensation for those forced to utter words of unbelief as long as their 
hearts remained steadfast in faith; it is unclear how specifically his opponents had 
linked this verse to the circumstances of Algerians under French rule.” This 
dispensation, according to “Abd al-Qadir, applies only to those who have been captured 
by the infidel, such as prisoners of war, and who fear they will be killed; but even under 
these circumstances, patient endurance is preferable.” No true Muslim would remain 
under infidel rule and commit prohibited acts if he were capable of fleeing. 

“Abd al-Qadir responds in a similar fashion to his opponents’ argument that 
Qur’an 12:55, in which Joseph asks the Egyptian king to appoint him guardian of the 
land’s storehouses, is evidence of the permissibility of a Muslim’s appointment by an 
infidel to a judicial or other office.*° The Algerian leader counters that Joseph was a 
slave and had no power to change his circumstances; his example in this case applies 
only to those in a similar position of captivity. 

“Abd al-Qadir’s approach to refuting his opponents’ next argument is somewhat 
surprising, because it appears to undermine the analogy, central to earlier fatwas such 
as Asnd al-matajir, between conquered Muslims and non-Muslims who had converted to 
Islam in dar al-harb. The argument ‘Abd al-Qadir refutes is based on the writings of 
ShafitT scholars Yahya b. Sharaf al-Nawawi (d. 676/1277) and ‘Abd al-Karim al-Rafi‘i al- 
Qazwini (d. 624/1227), who held that emigration is recommended rather than 


obligatory for those protected by their clans or their high ranking; applied to Algerians, 





* Al-Jaza’iri, Tuhfat, 1:417; Ibn ‘Abd al-Karim, Hukm al-hijra, 57. 

* For this and other interpretations of 16:106, see al-Qurtubt, Al-Jami‘ li-ahkam al-Qur’an, 5:526-35. 
*° Al-Jaza’irt, Tuhfat, 1:417; Ibn ‘Abd al-Karim, Hukm al-hijra, 57. 

7 Al-Jaza irl, Tuhfat, 1:417-18; Ibn ‘Abd al-Karim, Hukm al-hijra, 58-59. 
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this would mean that if they felt protected by their sheer numbers of their status, they 
would not be obligated to emigrate. ‘Abd al-Qadir explains that this precedent cannot 
be applied to the Algerian case because these two earlier jurists were referring to 
infidels who had converted to Islam in dar al-harb. These newly converted Muslims did 
not need to emigrate to protect their religion because they had the protection of their 
clans or high ranking. As for those Muslims in dar al-Islam who are conquered by the 
infidel, they do not have any clan or rank to protect their religion from corruption. 
“Abd al-Qadir challenges his readers to think of one people or tribe which has entered 
under infidel rule and retains the protection of a clan able to prevent their subjection 
to any law the infidels wish to enforce, or to block their exposure to religious 
corruption. 

At this point “Abd al-Qadir shifts his attention to the protections guaranteed by 
treaties. He returns to familiar territory by stating that only a feeble-minded idiot 
would place his trust in the infidels or their treaties, for “we do not accept their 
testimony [as legally valid] with regard to themselves, let alone with regard to 
ourselves!” This appears to be a direct quote from Asnd al-matajir, although ‘Abd al- 
Qadir does not mention al-Wansharisi here. He then appeals to the historical precedent 
of al-Andalus: 


It’s as though the news of al-Andalus has not reached this idiot! Especially the people 
of Corddba, who, when the infidels conquered them, came to an agreement with them 
as to sixty-some provisions which the [Muslims] stipulated as the terms [of their 
surrender]. These did not last a year before they violated them, one after another. And 
in the end the infidel began to approach the Muslim and say to him: “Your father, or 
your grandfather, or your grandfather’s grandfather, was an infidel, so return to 
unbelief and leave the religion of Islam!””” 





*8 Al-Jaza’irt, Tuhfat, 1:418; Ibn ‘Abd al-Karim, Hukm al-hijra, 59. See Appendix B, 391. 
© al-Jaza’irt, Tuhfat, 1:418; Ibn ‘Abd al-Karim, Hukm al-hijra, 59. The translation is based on a composite of 
the two slightly different versions in these two sources. 
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The idiot whom “Abd al-Qadir berates in this passage must be a jurist who has argued 
for the continued security of Muslim life and practice under French rule. Yet rather 
than simply urging such jurists to heed the lessons of the past, “Abd al-Qadir constructs 
a legal argument requiring them to do so.” He writes that if those feeble in intellect 
and religion protest (as does Ibn al-Shahid) that the French have not ordered Muslims 
under their control to convert or abandon their religion, then such an order can be 
anticipated from them. ‘Abd al-Qadir argues that numerous legal rules within the 
Maliki school are based on the principle that that is expected is akin to reality; for 
example, the dispensation which allows prayers to be combined on account of rain may 
be invoked if rain is anticipated. Similarly, 


The infidels will most likely order this, because if they had not commanded this, then 
all trace of Islam would not have been obliterated from the [Iberian] peninsula, Sicily, 
and the other places seized by the infidels, such that not one Muslim remains in them. 
According to the principles [of Maliki law], is the most likely [scenario] similar [in legal 
weight] to that which has been realized, or not? The correct opinion is that it is.” 


For “Abd al-Qadir, it is of no consequence whether or not the French have attempted to 
curtail Muslims’ religious practices or other rights. Nor does he claim that it can be 
known with certainty that the French will do so; rather, the strong probability that 
they will begin to restrict these practices in the future constitutes a valid legal 
argument for the obligation to emigrate in order to avoid these restrictions. 

The remainder of the treatise covers a mixture of familiar ground and new 
arguments, or adaptations of recurring arguments to the circumstances of Algeria. 
“Abd al-Qadir mocks those Algerians who would claim that they have signed a ‘truce’ 


with the French when they are living in subjection to their laws, paying them taxes, 





*° Ibn ‘Abd al-Karim, Hukm al-hijra, 60-61; this passage is missing from al-Jaza@’iri’s Tuhfat. 
*' Ibn ‘Abd al-Karim, Hukm al-hijra, 61. 


274 


and fighting for them. Any truly valid truce would have to be authorized by the 
Muslim ruler or his representative. ‘Abd al-Qadir also returns to the issue of the ability 
to emigrate, addressing those who claim to be too weak to relocate or who compare 
themselves to captives. He cites numerous opinions to the effect that any individuals 
who are truly so constrained may not marry, or if married, may not have sex with their 
spouses; this is because any child produced is liable to be seized and raised as an infidel. 
A substantial passage on the status of the lives, property, and family of those 
living under non-Muslim rule follows.” ‘Abd al-Qadir begins with the explanation, 
familiar from Asnd al-matdjir, that this crisis of non-Muslims conquering Muslim 
territory had not been present at the beginning of Islam, but only appeared in the 
fifth/eleventh century. Thus none of the earliest scholars discussed it, and those who 
were later confronted with the issue compared this case to the case of man aslama wa- 
lam yuhajir, or those who converted to Islam while in dar al-harb but did not emigrate. 
In this passage it becomes clear that ‘Abd al-Qadir apparently finds the analogy of 
converts and conquered Muslims to be applicable to considerations of inviolability of 
person and property, while he had earlier argued that the two are not alike in terms of 
the reasons for which they must emigrate. ‘Abd al-Qadir’s discussion of inviolability 
draws heavily on arguments and precedents also cited in Asnd al-matdjir, such as those 
of Ibn Rushd and Ibn al-Hajj. One notable addition to these opinions is ‘Abd al-Qadir’s 
reference to al-Maghilt’s (d. ca. 909/1503-1504) “Masabih al-falah,” in which this Maghribi 
jurist, famous for his role in the persecution of Saharan Jews, reportedly held that any 


believers requesting protection from infidels, or entering under their rule, forfeit the 


* Al-Jaza irl, Tuhfat, 1:418-20; Ibn ‘Abd al-Karim, Hukm al-hijra, 62-63. 
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inviolability of their property and should be killed, even if found reading the Qur’an.” 
Not only is this statement more inflammatory than much of ‘Abd al-Qadir’s treatise, but 
it may be one of the only known references to this particular work of al-Maghilt.” 

The treatise concludes with arguments for considering those Muslims living 
under French rule to be apostates, and the legal consequences of this status. “Abd al- 
Qadir cites a number of named and unnamed prior scholars who held to be apostates 
anyone who fights for non-Muslims against Muslims, flees from dar al-Islam to dar al- 
harb, brings happiness to the infidels, or even wears a European hat.” Apparently 
speaking of the Algerians under French rule, “Abd al-Qadir concludes that those who 
are supporting the Christians and who have entered under their rule are gladdened by 
the Christians’ victories over the Muslims - and that they are indeed apostates. This 
declaration is followed by opinions for and against considering women to be apostates 
and their lives forfeit alongside the men. As with the obligation to emigrate, ‘Abd al- 
Qadir appears to favor the position that women are equal to men. In closing, he states 
that this is a response to those who desired one, notes his location on the frontier 
without his books, and dates the treatise to the last day of Dh al-Hijja 1258/[January 


1843]. 


*> Muhammad b. ‘Abd al-Karim al-Maghilt (d. ca. 909/1503-1504) was born in Tlemcen, studied in Tunis, 
and settled in the Saharan oasis of Tuwat, on the trans-Saharan trade route from Tlemcen to Timbuktu. 
In the 1480’s, he was instrumental in the destruction of a synagogue in Tamantit, the primary village in 
the Tuwat oasis, and the slaughter of much of the town’s Jewish population. For his life and works, see 
John Hunwick, Sharia in Songhay: The Replies of al-Maghili to the Questions of Askia al-Hajj Muhammad 
(London: Oxford University Press, 1985). 

 Hunwick states that this work, properly titled Misbah al-arwah fi usil al-falah may be lost and is known 
only through the comments of Ibrahim b. Hilal al-Sijilmast (d. 903/1497-98) in his own work. A 1968 
edition which purports to edit the Misbah is mistitled and is in reality a short treatise by al-Maghilt on the 
obligation to avoid infidels. Hunwick, Songhay, 36-37. It is also possible “Abd al-Qadir also had a mistitled 
copy of al-Maghilt’s work or was quoting from al-Sijilmast. This passage is only in al-Jaza’irl’s version of 
“Abd al-Qadir’s treatise (1:419). 

° Al-Jaza irl, Tuhfat, 1:420-22; Ibn ‘Abd al-Karim, Hukm al-hijra, 63-65. 
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“Abd al-Qadir’s Husam al-din appears to be the most extensive of the Algerian 
writings on emigration from this period, as we might expect considering the resistance 
leader’s ongoing jihad against the French and his concern, which led him to request 
many of the other rulings examined here, to provide authoritative legal support for his 
condemnation of tribes which were aiding the French and of jurists who argued against 
the need to emigrate. While “Abd al-Qadir adapts his treatise to his own circumstances 
in order to refute the arguments against emigration which were in circulation among 
Algerian jurists and in order to further strengthen the familiar precedents deployed in 
earlier fatwas, he also depends heavily on al-Wansharis1’s Asnd al-matdjir and the 
Marbella fatwa. He employs many of same the proof-texts and arguments as found in 
these texts, and although he does not always credit al-Wansharisi as his source, “Abd al- 
Qadir does single out his predecessors’ fatwas as texts that he knows well and which his 
readers should consult. 

“Abd al-Qadir does not appear to engage with al-Wahrant’s fatwa, either 
explicitly or implicitly. He is clearly responding to specific arguments made by jurists 
such as Ibn al-Shahid, who relied on a number of scriptural proof-texts, authoritative 
precedents, and logical reasoning in order to justify remaining in French-controlled 
parts of Algeria. While some of these Algerian jurists claimed to be incapable of 
emigration, “Abd al-Qadir clearly finds their reasoning to be disingenuous or 
hypocritical; thus his comment that the Mudejars of al-Andalus are the past equivalent 
of the hypocrites of Algeria, and his suggestion that if Algerians were truly captive to 
their fate, they would cease all sexual relations so as not to risk placing more Muslim 


children in Christian hands. In contrast, al-Wahrani directs his fatwa toward Muslims 
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whom he believes to be legitimately incapable of emigrating; he thus produces no 
arguments against the obligation to emigrate for those capable, nor any questionable 
justifications for the incapacity of Moriscos to emigrate. 

There is thus little in al-Wahrant’s fatwa which would require refutation by later 
scholars such as “Abd al-Qadir. Had the Algerian leader been aware of this text, and 
found it relevant to his own disputations, there are two points in this treatise where he 
might have referred to it: in his discussions of tagiya and of the fall of al-Andalus. In 
the first case, “Abd al-Qadir pronounces Qur’an 3:28 to be abrogated, but al-Wahrant 
had not cited this verse; he had alluded to 16:106, which ‘Abd al-Qadir agrees is a valid 
proof-text for those Muslims who have been conquered and are completely unable to 
emigrate. Although ‘Abd al-Qadir states that ‘patience,’ meaning suffering and possibly 
martyrdom, is preferable to taking advantage of this verse’s dispensation to utter 
words of unbelief, as long as al-Wahrani's audience was truly incapable of emigration, 
these two jurists would be in agreement as to their legal status. The other primary use 
“Abd al-Qadir might have had for al-Wahrant’s fatwa would be as an additional example 
of the horrors Muslims may face once the French, inevitably in “Abd al-Qadir’s view, 
begin to force Algerians to perform all of the prohibited actions mentioned by al- 


Wahrani, from eating pork to marrying their daughters to infidels. 


Ganniin’s Treatise on Living in Enemy Territory 
Muhammad b, al-Madani b. ‘Ali Ganniin (d. 1302/1885),”° a Fasi jurist and 


reformer, authored an undated treatise titled al-Tahdhir fi al-iqama bi’ard al-‘adiw, 





°° Abii ‘Abd Allah Muhammad b, al-Madani b. ‘Ali Ganniin (d. 1302/1885) was an outspoken and prolific 
Maliki jurist and reformer from Fez. The hard ‘g’ of his name is spelled with a jim or a modified or 
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“Warning against Residence in the Enemy’s Territory.” An introductory note in one 
manuscript copy indicates that Ganniin addressed the text to those living in Algeria.” 
Although I am unaware of any sources attesting to the treatise’s receipt or circulation 
in Algeria, at least four manuscripts are extant in Moroccan libraries, one of which was 
copied in 1299/1882; a revised and expanded version of the text is also published in 
1301/1884 in the margin of a lithograph edition of another of Ganntin’s works.” 
Gannin begins the treatise by citing the hadith “Religion is sincere advice,”” 
and explaining to his addressees that warning them against living in enemy territory is 
among the greatest advice they can receive. He cites the first half of Qur’an 11:113, 
{Incline not toward the unjust, or the Fire will seize you} along with an exegete’s list of 
actions constituting this prohibited inclination, including occupying oneself 
exclusively with the unjust, interacting with them, approving of their actions, and 
dressing like or resembling them. Ganniin then devotes a paragraph to the 
consequences of bid‘a, unlawful innovation, before comparing both injustice and 
innovation to unbelief: “It is well-known and established that there is no greater 


wrong nor innovation than unbelief, and that anyone who is content with a people’s 


actions is one of them.”*” If even approving of a group’s actions implicates an 


unmodified kaf, depending on the source. E. Lévi-Provencal, Les Historiens des Chorfa: Essai sur la Littérature 
Historique et Biographique au Maroc du XVI’ au XX° Siécle (Paris: Maisonneuve et Larose, 2001), 373-74; ZK, 
7:94; SN, 1:610; SF, 2:412-14. 

*” Moroccan National Library ms. 2223D, p. 145. 

°*8 Manuscripts: Moroccan National Library, ms. 2223D.8, pp. 145-46 (incomplete); Moroccan National 
Library, ms. 1079D.6, folios 77b-82b (dated copy, titled al-Nasiha and given incorrect folio numbers in the 
library catalogue); Qarawiyin Library ms. 1994.5, folios 31b-33a; Mu’assasat al-Malik ‘Abd al-‘Aziz Al Sa‘tid 
(Casablanca) ms. 249, entire manuscript. Lithograph: Ibn al-Madani Gannin, al-Tasliya wa'l-salwan li-man 
ibtald bil-idhaya wa’l-buhtan, Fez, 1301/1884. Al-Tahdhir is in the margins of pages 122-58, by my count; 
the text repeats page numbers 1-8. All references here will be to the lithograph edition. 

* “al-din al-nasiha.” This hadith is included in a number of collections, including: Sahih al-Bukhari, Kitab 
al-Iman, 57, and Sahih Muslim, Kitab al-Iman, 55. 

‘© Gannun, al-Tahdhir, in the margin of al-Tasliya, 125. 
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observer, Gannin asks his reader to imagine the consequences of living among them, 
seeking refuge with them, courting their favor, and supporting them. 

Gannitn continues to address innovation and injustice alongside unbelief in his 
next section, in which he quotes primarily from a work he refers to as al-Ibriz, “The 
Pure Gold.”*” He lists four actions which contribute to a worshiper’s separation from 
God: fearing an oppressor more than God, ingratiating oneself to the oppressor for 
worldly sustenance, advising and assisting infidels, and failing to advise Muslims, 
including the failure to prohibit them from wrongdoing. Gannin also warns that 
associating with a group engaging in prohibited acts can lead to the adoption of their 
behaviors. 

Gannin devotes the next section of this treatise to the obligation to emigrate.” 
Here he quotes extensively from the Mi‘yar and acknowledges al-Wansharis1’s 
compilation as the source of the opinions he cites. Ganniin reproduces much of Asnd al- 
matajir’s opening sections containing proof-texts from the Qur’an and Sunna which 
support the obligation to emigrate and prohibit alliance with unbelievers. The author 
includes part of Ibn al-“Arabt’s passage emphasizing the migration from lands of 
oppression to the best available alternative, the same jurist’s statement that emigration 
from dar al-harb to dar al-Islam will remain an obligation until the Day of Judgment, and 


Ibn Rushd’s prohibition on travel to dar al-harb even for trade. Ganniin adds to this 





‘ This work is most likely al-Ibriz min kalam Sidi ‘Abd al-‘Aziz al-Dabbagh, by Ahmad b. al-Mubarak al- 
Sijilmast al-Maliki, published by Dar Usama (Beirut, 1998) and Dar al-Kutub al-‘Ilmiya (Beirut, 1998). 
 Gannun, al-Tahdhir, in the margin of al-Tasliya, 131-37. 
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material additional commentary and ahadith which support emigration and are drawn 
primarily from a Hanafi work of exegesis, Rih al-bayan fi tafsir al-Qur’an.'” 

Gannitn’s treatment of the issue of judges’ probity is perhaps the most 
interesting aspect of his treatise, as it sheds light on a source previously used by al- 
Wahrant in his fatwd to the Moriscos. He addresses probity in the context of travel to 
dar al-harb. After citing an opinion listing the dangers believers face in non-Muslim 
territory, including humiliation of their religion, subjection to infidel laws, and possible 
compulsion or enticement to abandon Islam, Ganniin writes: 


These are all among the [matters] prohibited by divine law, given the ability to avoid 
them; and [the Muslim] has in Muslims lands an alternative to being exposed to these 
matters. God Most High said: {Whoever emigrates in the way of God will find many 
refuges and abundance in the earth}.’* Al-Fakihani™ said: “There is no disagreement 
[on this point]. Know that this is among the [acts] which invalidates the testimony of 
an upright person, if he has traveled voluntarily to enemy lands.” Then Ibn Naji said: 
“While I was the judge of Jerba,’”° it happened that [I received] the testimony of the 
judge of Pantelleria (Qawsara),’” certifying on the basis of his knowledge [the validity 
of] an official document [proving] a legal right. He requested of me that we validate his 
handwriting, but I did not facilitate the bearer in this, because they are capable of 
devising a strategy in order to leave [Qawsara]. Occasionally someone who is there 
leaves, but returns to [the island], and thus their legal status becomes that of 
infidels.”'* 


Following this passage, Ganntn states that al-Mazar prohibited travel to Sicily for 
trade, even to buy food in times of extreme scarcity. He cites two of his predecessor’s 


justifications for this, the need to avoid being subject to infidel laws, and the assurance 





* Isma’il Haqai b. Mustafa al-Bartsawi al-Hanafl, Rah al-bayan fi tafsir al-Qur’an, edited by ‘Abd al-Latif 
Hasan ‘Abd al-Rahmaan, 10 vols. (Beirut: Dar al-Kutub al-‘Ilmiya, 2003). 

14 Qur’an 4:100. 

' This may be Umar b. ‘Ali al-Fakihani al-Maliki, author of an exegetical work (al-Ghaya al-qaswa fi al- 
kalam ‘ala ayat al-taqwa, Beirut, Mu’assasat al-Rayyan, 1995) anda commentary on forty ahadith (al-Manhaj 
al-mubin fi sharh al-Arba’in, Riadh, Dar al-Sumay‘, 2007). 

°° An island off the southwest coast of Tunisia. 

7 And island in the Mediterranean between Sicily and Tunisia, conquered by Norman Sicily in 618/1221. 
*°8 Thumma qala Ibn Najt: Jarat, wa-and qad bi-Jurba, shahadat qadi Qawsara bi-rasmi haqq, yashhadu fihi min 
“ilmihi. Fa-talaba min-ni an narfa‘a “ala khattihi, fa-lam umakkin sahibahu min dhalika li-annahum qadirin ‘ala 
al-tahayyul lil-khurij min-ha. Wa-rubbama yakhruju ba‘d man fiha wa-ya‘tidu, fa-hum ft hukm al-kuffar. By fa- 
lam umakkin sahibahu min dhdlika Ibn Naji appears to mean that he did not do the bearer of the document 
the service of attesting to the Pantellerian judge’s handwriting, and therefore did not enable him to 
fulfill the rights verified by the document. Alternatively, al-Naji may mean that he did not grant the 
judge’s request to certify his handwriting. 
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that God will provide sustenance. Where Ganniin might have continued to reproduce 
the precedents available to him in Asnd al-matajir by citing al-Mazari’s fatwa on judges’ 
probity, he thus chose to rely instead on Ibn Naji’s much stricter and more 
straightforward opinion on probity, and to cite an opinion of al-Mazari’s more relevant 
to and consistent with the treatise’s overall emphasis on the obligation to emigrate. 

Ibn Naji is Abi al-Qasim b. ‘Isa b. Najt al-Tantkhi (d. 839/1435),'” a Maliki jurist 
from Qayrawan who studied with many of the most prominent jurists of his time, first 
in Qayrawan and then Tunis. He served as a judge, preacher, and teacher in over half a 
dozen cities before eventually returning to Qayrawan, where he died. Ibn Naji 
authored a number of works, including long and short commentaries on an abridgment 
of the Mudawwana, a commentary on Ibn Abt Zayd’s Risala, and the completion of an 
important biographical work begun by another scholar, Ma‘alim al-iman fi ma‘rifat ahl al- 
Qayrawan."”° 

Ibn Naji’s commentary on the Risala, one of the best-known Maliki primers, is 
the only legal work cited by al-Wahrant and is likely the same work cited here by 
Ganntin.”” In his fatwa, al-Wahrani advises the Moriscos to perform their ablutions and 
prayers only by means of gestures if they are not capable of more than this. He states 


that this ruling is found in Ibn Naji’s commentary as an explanation of the meaning of 


” For his biography, see: Al-Wahhab, Kitab al-‘Umr, 1:777-83; DH, 423; NI, 2:12; SN, 1:352; TD, 266-67; ZK, 
5:179. Al-Wahhab notes that while many biographical sources list the jurist’s death date as 837 or 838, he 
is relying on a source which cites Ibn Naji’s actual death certificate; al-Ziriki also reproduces an image of 
a document bearing this date. 

"Abd al-Rahman al-Dabbagh, Abi al-Qasim b. Naji, and Muhammad al-Kinani, Ma‘alim al-iman fi ma‘rifat 
ahl al-Qayrawan and supplement, edited by ‘Abd al-Majid al-Khayalt, 5 vols. in 3 (Beirut: Dar al-Kutub al- 
‘Ilmiya, 2005). Volume one also includes a biography of Ibn Naji (19-22). 

™ Three editions of this work have been published, the first two of which combined the commentaries of 
Ahmad al-Zarrtgq and Ibn al-Naji. Each has now been published separately. See Qasim b. Naji, Sharh Ibn 
Naji al-Tanakhi ‘ala matn al-Risdla, ed. Ahmad Farid al-Mazidi, 2 vols. (Beirut: Dar al-Kutub al-‘Ilmiya, 2007). 
The work remains poorly edited and unindexed; I have not yet located either of the passages discussed 
here in this work. 
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Muhammad’s statement, “Do of it what you are able.”"’ Al-Wahrant thus cites Ibn 
Naji’s commentary as a source of authoritative precedents on the issue of dispensations 
for those unable to perform their ablutions even through tayammum, a method of 
ritually washing with sand where pure water is unavailable. 

As shown in chapter one, a number of scholars have held al-Wahrani’s opinion 
to be an indirect refutation of al-Wansharis1’s fatwas emphasizing the obligation to 
emigrate from dar al-harb to dar al-Islam. I have argued that these rulings are perfectly 
compatible and not necessarily in conversation with one another at all, as they treat 
distinct legal issues: al-Wansharis! is primarily concerned with the obligation to 
emigrate as applies to those capable of doing so, while this obligation is not of concern 
to al-Wahrant because he is addressing the performance of ritual obligations by a group 
clearly incapable of emigrating. Al-Wahrant's failure to include an explicit disclaimer 
to this effect may be explained by any number of reasons, including but not limited to: 
1) the istifta’, which has not survived, may have stated that the Muslims in question 
were incapable of escaping their predicament; 2) Al-Wahrani may have found little to 
be gained from stating the obvious, which is that a group presumed incapable even of 
modified ablutions (tayammum) would be incapable of and therefore exempt from 
attempting the infinitely more difficult task of an overseas emigration en masse; 3) 
Given that al-Wahrant’s fatwa would need to be smuggled into Spain and kept secret, it 
would have been important to restrict the physical size of the document by omitting 


any unnecessary information. 





"2 “Fq-atii min-hu ma istata‘tum.” Sahih al-Bukhari, Kitab al-I‘tisam bi'l-Kitab wa’l-Sunna, 7288; Sahih Muslim, 
Kitab al-Hajj, 1337. 
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Al-Wahran1’s decision to cite only one legal authority in his fatwa may also be 
explained in part by these physical constraints as well as by the lay nature of his 
audience. That al-Wahrant was writing for lay Muslims rather than for legal 
professionals is clear from the tone and format of his ruling, which is addressed in the 
second person and is more a letter of heartfelt support, encouragement, and practical 
advice than it is a dispassionate discussion of legal rules and their proper application to 
the third-person generalized subjects of those rules. His failure to cite additional 
authoritative precedents alone is not conclusive evidence that he was writing for a lay 
audience, but if al-Wahrani meant to dissent from a particular jurist’s opinion, we 
should expect that he would have engaged some of that jurist’s specific legal 
arguments. Al-Wahrani does not directly or indirectly engage any of the arguments 
presented in Asnd al-matdajir; although he clearly hold his addressees to be pious and 
praiseworthy Muslims whose acts of worship may be accepted by God, as opposed to 
the blameworthy emigrants of al-Wansharis1’s fatwa, the difference in these valuations 
can, again, be attributed to the disparate statuses of these two groups. Treating 
Muslims deemed incapable of emigration differently from those who are capable of 
emigrating but fail to do so is not indicative of disagreement with the general rule 
obligating capable Muslims to emigrate. 

Furthermore, if al-Wahrani wished to argue against the obligation of capable 
Muslims to emigrate to dar al-Islam, and had to choose one single jurist to cite in his 
fatwa, we should expect him to have chosen a jurist who was lenient on the subject of 
emigration. What Ganniin’s fatwa suggests is that a jurist who was indeed writing about 


the obligation to emigrate, and who wished to cite Ibn Naji as an authority, would likely 
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be aware of Ibn Naji’s uncompromising position on Muslims living voluntarily under 
non-Muslim rule. Not only does Ibn Naji refuse to honor documents certified by 
Mudejar judges,’ but he considers those Muslims who have been returning to 
Pantelleria after successfully leaving to be equivalent in status to infidels, and even 
seems to allow this phenomenon to influence his assessment of all of that island’s 
Muslim residents. 

If al-Wahrani was aware of, and disagreed with, Ibn Naji’s stance on emigration, 
he might nonetheless have overlooked the latter’s more colorful opinions on the 
subject if the commentary he did wish to cite was crucial for the coherence and success 
of his fatwa to the Moriscos. Yet the opinion al-Wahrant draws from Ibn Naji’s work 
appears to be far from essential to his fatwa, as it relates to a hadith report that al- 
Wahrani might have cited on its own or with another scholars’ commentary. The 
opinion conveyed by Ibn Naji specifically applies this report to the performance of 
ablutions by means of gestures, and is thus relevant to the Morisco context and 
enhances the credibility of al-Wahrani’s advice on this point. Yet it is not so relevant as 
to specifically address the circumstances of Muslims under Christian rule, nor does al- 
Wahrant feel the need to provide authoritative precedents for any other section of his 
fatwa. Al-Wahrani does not appear to cite al-Naji’s commentary because doing so is 
essential to the internal consistency and strength of his legal arguments; and especially 
not because it is so essential that he would be tempted to overlook a source’s other 
opinions with which he strongly disagreed. Rather, this citation appears to be 


symbolic, a token reference to a named legal authority which might help to reassure al- 





“8 As seen in Asnd al-matdjir, Ibn ‘Arafa (d. 803/1401), with whom Ibn Naji studied in Tunis, used the term 
Mudejar to refer to Muslims in Pantelleria. 
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Wahrani’s audience that he is a learned scholar of Maliki law whose assessment of their 
legal options may be trusted, acted upon, and passed on. 

Following the opinions of Ibn Naji and al-Mazari, Gannin continues his treatise 
by noting that an unnamed jurist held those who travelled to dar al-harb for trade to be 
equivalent in status to spies, as they might be forced to reveal information or to 
surrender weapons to the enemy. The traders would then be implicated in shedding 
Muslim blood. Ganntin adds that the punishment for spying is death without an 
opportunity to repent. 

After citing two more hadith reports, Gannin states that “all of these Qur’anic 
texts, prophetic ahadith, and matters of definitive scholarly consensus, just as [stated] 
in the Mi‘yar, are explicit with respect to the obligation to emigrate and the prohibition 
of residence in their lands.”"* The author then urges anyone with the least share in 
Islam to leave for dar al-Islam while they still can. Ganniin then returns to his review of 
the relevant legal opinions, noting that Malik, Abt Hanifa, and Ibn Rushd all held the 
property of those who converted to Islam but remained in dar al-harb to be licit. The 
author also refers again to the Mi‘yar, where it is explained that the later jurists 
assimilated the case of conquered Muslims to this earlier case of converts. The last 
opinion Gannin cites in this first part of his treatise is Ibn Zikri’s fatwa - his second one 
as recorded in al-Jawahir al-mukhtara - declaring that if Muslims aid infidels in fighting 
against other Muslims, even financially, they should be fought and killed just like the 


infidels with whom they have allied. A ‘continuation’ of Ganniin’s treatise’” contains a 





™ Gannin, al-Tahdhir, in the margin of al-Tasliya, 140. 
15 Thid., 141-159. 
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theological discussion related to predestination and God’s forgiveness for the 
commission of sins, and is not relevant here. 

With some notable elaborations and changes, such as the addition of Ibn Naji’s 
opinion and the citation of an alternative opinion of al-Mazari’s, Ganniin thus relies 
heavily on al-Wansharisi’s Asnd al-matajir in the construction of this treatise. He refers 
to the Mi‘yar as an authoritative source in addition to citing the individual opinions 
contained therein, and his overall arguments are consistent with those of al- 


Wansharisi. 


Mauritania 


As in the earlier case of Algeria, Mauritanian Maliki scholars responded to 
French colonization in the early twentieth century with a large number of fatwds and 
other treatises in which they argued for or against the obligation to wage a defensive 
jihad or to emigrate away from conquered territories. Yahya wuld al-Bara, Muhammad 
Yahya b. Habib Allah, and al-Khalil al-Nahwi have each provided overviews of the 
various positions advocated in these texts, which range from calls for emigration in 
order to join an active jihad, to strategic boycotts of French goods, to accommodation 


with French authorities. ° Unfortunately, the majority of the texts described by these 





46 Yahya wuld al-Bara, “Les théologiens mauritaniens face au colonialism francais: Etude de fatwa-s de 
jurisprudence musulmane,” in Le temps des marabouts: Itinéraires et stratégies islamiques en Afrique occidentale 
francaise v. 1880-1960, ed. David Robinson and Jean-Louis Triaud (Paris: Editions Karthala, 1997), 85-117; 
Muhammad Yahya b. Habib Allah, al-Haraka al-Islahiya fi bilad Shangit (Maritaniya) bayn al-istijaba li’l- 
isti‘mar al-Faransi wa-difa‘ihi min khilal ba‘d al-fatawa wal-wathd’ig (Salé: Manshtrat Mu’assasat al-Shaykh 
Murabbthi Rabbuh li-Ihya‘ al-Turath wa’l-Tabadul al-Thaqfafi, 2006), esp. 357-403 and appendices; Al- 
Khalil al-Nahwi, Bilad Shingit, al-mindra wa’l-Ribat (Tunis: Al-Munazzama al-‘Arabiya li’l-Tarbiya wa’l- 
Thagafa wa’l-Uliim, 1987). Lydon (Trails, 302, 420) notes that Wuld al-Bara (as Ould el-Bara) has 
completed a major forthcoming compilation of fatwds from Mali, Mauritania, Morocco, and Senegal (Al- 
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scholars appear to be extant only in privately-held manuscripts. I will review here the 
relevant writings of four jurists whose work I was able to consult directly: Sidtya Baba 
(d. 1924), Sa‘d Bith (d. 1917), Murabbth Rabbuh (d. 1942), and Muhammad ‘Abd Allah b. 
Zaydan al-Busadi (d. 1934). First, a brief summary of Ma’ al-“Aynayn al-Qalqami’s (d. 
1328/1910) career and arguments against the French will set the context for these 


other scholars’ writings. 


Ma’ al-‘Aynayn 
Ma’ al-‘Aynayn al-Qalgami (d. 1328/1910) was the leader of a prominent jihad 


“7 He was 


against French expansion into Mauritania in the early twentieth century. 
born in southeastern Mauritania, completed his education in Morocco, and performed 
the pilgrimage prior to establishing a base of operations in the northern third of the 
Western Sahara. Ma’ al-“Aynayn was a powerful businessman and the influential leader 
of his own ‘Ayntya branch of the Qadirtya Sufi order. He maintained close ties with the 
Moroccan sultanate, to which he provided both slaves and religious guidance. The 
shaykh directed his earliest armed campaigns against Spanish settlements in Dakhla, in 
the southern third of the Western Sahara, in the late nineteenth century. When French 
administrator Xavier Coppolani’s program to ‘pacify’ Mauritania led to the declaration 
of a French protectorate in that country’s southwestern district in 1903, Ma’ al-“Aynayn 


shifted his attention to preventing French occupation of that country’s Adrar region 


further to the north. Followers of the shaykh assassinated Coppolani in 1905, after 





Majmii‘a al-kubra fi fatawi wa-nawazil ahl gharb wa-janib gharb al-Sahra) which will likely contain the fatwas 
he summarizes. 

"7 For Ma’ al-‘Aynayn’s biography and career, see: EI’, s.v. “Ma’ al-‘Aynayn al-Kalkamt;” Ibn Habib Allah, 
al-Haraka al-Islahiya, 293-319; B.G. Martin, Muslim Brotherhoods in Nineteenth-Century Africa (Cambridge: 
Cambridge University Press, 1976), 125-51. 
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which Ma’ al-‘Aynayn continued to lead a number of campaigns against both the 
French and their Mauritanian allies. The jihad was carried on by the leader’s sons after 
he returned to Morocco in an unsuccessful attempt to secure the support of Mawlay al- 
Hafiz. Ma’ al-“Aynayn then retired to the southern Moroccan town of Tiznit, where he 
died in 1910. Coppolani’s successor, Henri Gouraud, meanwhile conquered the Adrar in 
1909 and the remainder of the country thereafter. Mauritania remained under French 
control until gaining independence in 1960. 

Ma’ al-‘Aynayn authored dozens of works, including Hidaya man hara fi amr al- 
Nasara, “Guide for those Confused about the Matter of the Christians,” a lengthy 
treatise setting forth his legal arguments in support of individual Muslims’ obligation 


“8 He wrote the treatise in response to those 


to wage jihad against foreign occupation. 
who had criticized as illegitimate his raids against the Spanish in Dakhla, although 
Wuld al-Bara argues that this work is representative of the shaykh’s views regarding 
French colonialism in Mauritania as well.” Wuld al-Bara and Ibn Habib Allah both 
classify him as one of the most notable and influential figures who called for and 
justified active resistance to French rule. Many of the arguments and proof-texts 
advanced by advocates of resistance, as they are summarized by Wuld al-Bara, are very 
similar to those advanced by ‘Abd al-Qadir.'’” These include the obligation to emigrate 
or fight, or both; the necessity of elevating religious interests over the defense of one’s 


property; the prohibition of alliances with non-Muslims, as evidenced by numerous 


Qur’anic verses; and the certainty that even if the Christians currently allow the 





"8 For discussions of this work, see Wuld al-Bara, “Les théologiens mauritaniens,” 102-104 and Ibn Habib 
Allah, al-Haraka al-Islahiya, 357-69. 

™ Wuld al-Bara, “Les théologiens mauritaniens,” 103. 

20 Thid., 104. 
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practice of Islam, they will inevitably suspend these rights in the future. Arguments 
not previously advanced in the Algerian literature include the assertion that anarchy is 
preferable to European rule, and that Muslims will prevail in battle if they place their 
faith in Islam. Wuld al-Bara also notes that many of the scholars writing against 
accommodation pointed to the persecution suffered by Muslims in Spain after the fall 


of al-Andalus as evidence of the consequences of living under non-Muslim rule. 


Shaykh Sidtya Baba’s 1903 Fatwa Encouraging Accommodation 

Sidiya b. Muhammad Baba (d. 1924), like Ma’ al-“Aynayn, was both a respected 
Sufi leader and an erudite scholar." His grandfather Sidiya al-Kabir (d. 1868) 
established a formidable commercial and diplomatic network based in Boutilimit in the 
Trarza region of southwest Mauritania. David Robinson suggests in Paths of 
Accommodation: Muslim Societies and French Colonial Authorities in Senegal and Mauritania, 
1880-1920 that growing political instability in Trarza in the second half of the nineteenth 
century, and the consequent threat to the influence and prosperity of the Sidiya 
network, led Sidiya Baba to support French rule as a means of bringing peace and 
stability to southwestern Mauritania.” Shaykh Sidiya allied with Coppolani and then 
with Gouraud, becoming instrumental to the planning and execution of France’s 


expansion throughout Mauritania. 





‘2 David Robinson, Paths of Accommodation: Muslim Societies and French Colonial Authorities in Senegal and 
Mauritania, 1880-1920 (Athens: Ohio University Press, 2000), 178-93. 
22 Thid., 183. 
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In 1903, Sidtya Baba issued a fatwa arguing for the benefits of accepting French 
rule.” In this text, he responds to a brief question posed by the French, asking 
whether or not Muslims are required to fight against the Christians in their lands. The 
questioner notes that the Christians support rather than oppose the practice of Islam, 
for example by appointing judges and organizing the judicial system, and that the 
Muslims of Mauritania are as powerless as those of the eastern Maghrib (Algeria and 
Tunisia) to wage an effective jihad. The first half of Sidiya Baba’s answer focuses 
primarily on the permissibility, and advisability given the Mauritanian context, of 
concluding a treaty with the French. He bases each component of his answer on an 
excerpt from Khalil Ibn Ishaq’s (d. 776/1374) Mukhtasar, followed by commentaries on 
this text by earlier scholars and by the shaykh’s own explanation of how the prescribed 
terms and conditions for treaties apply to the Mauritanian context. At the end of this 
first section, Sidtya Baba concludes that Muslims in Mauritania are exempt from the 
obligation to wage jihad because of their obvious weakness and their lack of unity, 
funding, and arms. 

Sidiya Baba then states that just as Mauritanian Muslims are exempt from jihad, 
so too are they excused for their inability to emigrate from their conquered 
territories.’ This inability is a result of the weakness of most or all of them, as well as 
the lack of alternative regions with sufficient security and resources to render them 
suitable destinations for emigration. Sidiya Baba cites the familiar Qur’anic verse (4:98) 


Robinson, Paths, 90, 178-79. This text was first published in a French translation and later in Arabic. 
The French translation, by Edouard Michaux-Bellaire, is based on a document provided by a French 
administrator and appears to be the more complete version. The Arabic text is part of a longer 
document recorded by a Shaykh al-Bashir b. Mubaraki (also spelled Mbarigi) detailing several exchanges 
between Coppolani, Sa‘d Buh and Sidiya Baba. E. Michaux-Bellaire, ed. and trans., “Une fetoua de Cheikh 
Sidia, Approuvé par Cheikh Saad Bouh ben Mohammed El Fadil ben Mamin, frére de Cheikh Ma El Ainin,” 
Archives Marocaines 11 (1907): 129-53; Ibn Habib Allah, al-Haraka al-Islahiya, 417-21. 

4 Michaux-Bellaire, “Une fetoua de Cheikh Sidia,” 137-38; Ibn Habib Allah, al-Haraka al-Islahiya, 419-20. 
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excepting those who are weak from the obligation to emigrate, followed by excerpts 
from the exegetical works of al-Baydawi (d. 710/1310), a ShafiT theologian and jurist, 
and al-Nasafi (d. 710/1310), a Hanafi scholar. Both exegetes explain that the verse 
exempts from emigration those without the means to travel or knowledge of the 
routes. 

At this point Sidiya Baba notes that in addition to this exemption from the 
obligation to emigrate, his mustafti’s description of the Christians in question is indeed 
accurate. They do not oppose the practice of Islam, but have rather built mosques, 
organized the judiciary, and promoted the public welfare by putting an end to thievery 
and banditry and by fostering peace between warring tribes. The shaykh goes so far as 
to suggest God has sent them as a mercy to his servants, and cites three additional 
Qur’anic verses in support of cooperation with non-Muslim rulers. The first of these, 
60:8, states that God does not forbid Muslims from dealing kindly with those who 
neither fight against them nor turn them out of their homes, and that God loves those 
who are just. This verse will recur in the other Mauritanian fatwds discussed below. 

The second verse, Qur’an 3:28, is the same verse used by Algerian mufti Ibn al- 
Shahid to justify continued residence in Algiers, and the applicability of which was 
refuted by ‘Abd al-Qadir. Here Sidiya Baba cites only that portion of the verse (“Unless 
you fear them greatly”) indicating an exemption from prohibited relationships with 
non-Muslims on account of fear. He also notes that according to the Tafsir al-Jalalayn, a 
popular work of exegesis by Shafi jurists Jalal al-Din al-Suyitt (d. 910, 1505) and Jalal 
al-Din Mahalli (d. 864/1459), this verse applies to all areas in which Islam is not 


powerful. 
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The third verse is Qur’an 12:55, in which Joseph asks the Egyptian pharaoh to 
appoint him guardian of the storehouses. Sidiya Baba cites al-Nasafi’s explanation that 
this verse indicates the legitimacy of accepting appointments from unjust leaders, 
notes that other exegetes held similar views, and concludes the fatwa with a date and 
signature. As ‘Abd al-Qadir had also argued against the use of this verse (in addition to 
3:28) to justify allegiance to a non-Muslim ruler, Sidiya Baba’s arguments may be based 
on pro-accommodation fatwds acquired by the French, specifically Coppolani, in 
Algeria. While Robinson observes that the French had come to appreciate the 
usefulness of these rulings in Algeria and thus solicited similar texts from the 
Mauritanian scholarly elite, the connection may be yet more direct.’” It is conceivable 
that Coppolani, raised in Algeria and fluent in Arabic, may provided Sidtya Baba with 
actual copies of those fatwas issued in favor of French rule in Algeria. 

Sidiya Baba’s ruling is followed by a brief endorsement by Sa‘d Buh (d. 1917), 
one of Ma’ al-‘Aynayn’s younger brothers and a long-time ally of the French in Senegal 
and Mauritania.’”° Sa‘d Buh indicates his support for Sidiya Baba’s fatwa, adding only 
that the Christians are amply supplied with men and resources and that they have 
conquered vast territories in the east and west. Neither Sidiya Baba nor Sa‘d Buh refer 
directly or indirectly to the fatwas of al-Wansharisi or al-Wahrani here. 

Edouard Michaux-Bellaire, whose French translation of this text appeared in 
Archives Marocaines in 1907, appended material from an additional Maliki commentary 


on the Mukhtasar Khalil and concluded the article with his own analysis.” He noted 





25 Robinson, Paths, 56. 

#6 On Sa‘d Buh, see Robinson, Paths, 161-77. For the text, see Michaux-Bellaire, “Une fetoua de Cheikh 
Sidia,” 140; Ibn Habib Allah, al-Haraka al-Islahiya, 420-21. 

227 Michaux-Bellaire, “Une fetoua de Cheikh Sidia,” 140-53. 
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that the arguments presented by Sidiya Baba were not novel, but rather very similar to 
those advanced in the fatwas that Léon Roches, acting on behalf of General Bugeaud in 
Algeria, was able to obtain from jurists in Qayrawan and Cairo in 1941; Roches also 
obtained approval of these texts by the mufti of Mecca in 1942. Michaux-Bellaire 
laments that as much as these texts support the peaceful acceptance of French rule, 
they also maintain the ultimate superiority of Islam, continue to view Christians as the 
enemy, and merely delay the pursuit of war until such time as the Muslims feel capable 


of winning. 


Sidiya Baba’s 1909 Letter Discouraging Jihad 

In addition to the above fatwa, Sidiya Baba also wrote a number of letters urging 
the peaceful acceptance of French rule in Mauritania. Ibn Habib Allah reproduces one 
of these letters, in which Sidiya Baba implores the mujahid Sidi b. Habatt to cease 
fighting and to sign a treaty with the Christians.” The shaykh employs many of the 
same arguments as in the above fatwa, but with less recourse to authoritative legal 
precedents. In addition to stressing the futility of jihad, he complains that the war 
effort has cost lives and damaged Mauritania. He points to the peace and prosperity of 
the sidan (‘blacks,’ here the Senegalese), whom he argues have become more stable and 
even more Muslim under French rule. 

Sidiya Baba continues by stating that emigration is only obligatory where it is 


not possible to practice Islam, and directs his reader to confirm this in the 





8 Tbn Habib Allah, al-Haraka al-Islahiya, 423-26. Wuld al-Bara (“Les théologiens mauritaniens,“ 109 n. 82) 
identifies the recipient as Sidi Muhammad wuld Ahmad wuld Habatt al-Ghallawi. This may be the same 
Sidi Muhammad b. Habatt whom al-Nahwi identifies as having writing a treatise titled Fi hukm man 
ghalaba ‘ala watanihi al-Nasara, which is simply an abbreviation of the title of Asnd al-matajir. Al-Nahwi, 
Bilad Shinqit, 331. 
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commentaries of Shafi scholars Ibn Hajar al-“Asqalani (d. 852/1449) and Ahmad b. 
Muhammad al-Qastallani (d. 923/1517) on the ahadith contained in the Sahih al-Bukhari. 
He then makes a direct reference to al-Wansharist's fatwas on emigration by making a 
distinction between the circumstances addressed in the Mi‘yar and those of 
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Mauritania.” According to Sidtya Baba, not only did the Spanish persecute the 
Muslims under their control, but emigration was easy for Iberian Muslims; they had the 
option of moving to a kingdom within the peninsula, with a sultan and the power to 
fight in the way of God.’ The shaykh appears to have in mind the Nasrid kingdom of 
Granada, even though it lacked power and was months away from surrender at the 
time al-Wansharisi wrote Asnd al-matajir. Sidiya Baba concludes by advising his reader 
to more fully consider the circumstances of his time and place, and by asking him to 
put an end to his jihad, which has contributed to the spilling of Muslim blood. The 


letter is dated mid-1327/1909, and Wuld al-Bara notes that Sidiya Baba distributed it 


widely in Mauritania.” 


Sa‘d Buh’s 1909 Letter to Ma’ al-‘Aynayn 
Earlier in 1909, Sa‘d Buh had also written a letter discouraging jihad, this one 


directed to his brother Ma’ al-‘Aynayn.’” The letter responds to arguments made by 





” The mim of al-Miy‘ar unfortunately is missing in Ibn Habib Allah’s text, obscuring this reference (al- 
Haraka al-Islahiya, 425). Although he refers only to the work as a whole, the context makes it clear that 
Sidiya Baba must be referring specifically to al-Wansharist’s Asnd al-matajir and the Marbella fatwa. This 
is made more explicit in Sa‘d Bth’s letter, below, which this letter follows very closely in parts. 

8° “Fq-ama kalam al-Mi‘yar wa tabi‘thi, fa-ma‘a taysir al-hijra ft bilad al-Andalus ila barr al-‘udwa, wa ma‘a wujiid 
ta’ifat lahd sultan...” It is not entirely clear which ‘udwa, or ‘bank’ of the Mediterranean Sa‘d Buh has in 
mind, but he appears to mean Nasrid Granada. 

 Wuld al-Bara, “Les théologiens mauritaniens,” 109. 

For the Arabic text, see Ibn Habib Allah, al-Haraka al-Islahiya, 427-49. For a French translation, see 
Dedoud Ould Abdallah,, “Guerre sainte ou sédition blamable? Nasiha de sheikh Sa’d Bu contre le jihad de 
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Ma’ al-‘Aynayn and his supporters, and although it was also widely circulated, it 
appears not to have reached Ma’ al-“Aynayn himself.” Sa‘d Buh titled the letter al- 
Nasiha al-‘amma wa'l-khassa fi al-tahdhir min muharibat al-Faranisa, or “General and 
Specific Counsel, Cautioning against Combating the French.” Sa‘d Buh focuses 
primarily on legal discussions pertaining to jihad, which are not relevant here, but his 
treatment of emigration mid-way through the letter is significant. In the course of 
denouncing the fighters’ practice of seizing property belonging to Muslims living under 
French rule, Sa‘d Buh defends these Muslims’ residence with reference to al- 
Wansharisi’s fatwas: 


Yes, there is a response in the Mi‘yar, in a writing authored by the compiler which he 
called Asnd al-matdjir fi-man ghalaba ‘ala watanihi wa-lam yuhdjir. It is a well-researched 
(mabhiath) response containing [several] studies and distinct cases, which should be 
evident to anyone who has examined the Mi‘yar. Yet the circumstances of the people of 
al-Andalus are not like the circumstances of the zawayda (maraboutic groups), thus [the 
ruling regarding] them may not be based on an analogy with [the former]. 


What is remarkable here is that neither Sa‘d Buh nor Sidtya Baba disputes the validity 
of Asnd al-matajir; that is, they agree that Muslims were obligated to emigrate from al- 
Andalus. What both authors are arguing against is the applicability of this precedent to 
the Mauritanian case. That four centuries after al-Wansharisi’s death these 
Mauritanian scholars appear to have considered Asnd al-matdjir to be the governing 
precedent on emigration until and unless the fatwa’s inapplicability to new cases could 
be established attests to the success of this fatwa in becoming authoritative for later 


scholars. 





son frére sheikh Ma al-Ainin,” in Le temps des marabouts, ed. Robinson and Triaud (Paris: Editions 
Karthala, 1997), 127-53. 

#33 Ould Abdallah, “Guerre sainte,” 125-26. See also Robinson, Paths, 175. 

*4Tbn Habib Allah, al-Haraka al-Islahiya, 439. This translation of zawayd, or zwaya, is taken from Robinson, 
Paths, 47. 


296 


To establish this lack of applicability, Sa‘d Buh cites Egyptian Maliki jurist 
Shihab al-Din al-Qaraft’s (d. 684/1285) treatise on the issuance of court judgments and 
fatwas.’* One of the issues al-Qarafi’s addresses is whether muqallid (follower) jurists 
are bound to apply the rulings previously issued by mujtahids (jurists capable of 
independently deriving new laws from the revealed sources), even when those earlier 
rulings were based on customs that had prevailed at the time of the original ruling but 


which are substantially different from the customs and practices of the muqallid’s 
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time.’° Al-Qarafi responds: 


Applying these rulings which have been deduced on the basis of customs, even after 
those customs have changed, is a violation of the scholarly consensus [on this matter] 
and [demonstrates] an ignorance of the religion. Rather, for every legal matter which 
is determined according to customs, its judgment changes as the custom changes, to 
[the ruling which] is required by the new custom. This does not constitute a new 
instance of ijtihad, but rather this is a principle which the scholars have thoroughly 


examined and concerning which they have come to a consensus. Thus we are following 
them in this, and not appealing to a new ijtihad.’” 


Sa‘d Buh’s use of this passage confirms his recognition of Asnd al-matdjir as highly 
respectable and appropriate for its time, while asserting the necessity and legitimacy of 
adjusting the legal outcome for a later case in which the same general rules are applied 
to a different set of prevailing circumstances. He goes on to state that those who have 
not emigrated are unable to do so, and reiterates the overwhelming power of the 
Christians. In response to a call for at least the men to emigrate in order to join the 
jihad against the French, Sa‘d Buh counters that this would leave their women and 


children unprotected in the hands of the Christians. 


* Shihab al-Din Ahmad b, Idris al-Qarafi (d. 6834/1285) was a prominent Egyptian Maliki scholar. DM, 
128-130; SN, 1:270. Several editions of this treatise, on distinguishing between the work of the judge and 
the mufti, have been published, including: Al-Qaraft, Al-Ihkam fi tamyiz al-fatawa ‘an al-ahkam, wa-tasarrufat 
al-qadi wa’l-imam, ed. Ahmad Farid al-Mazidi (Beirut: Dar al-Kutub al-Tlmiya, 2004). 

8 al-Qarafi, al-Ihkam, 72. For a translation of the question and a discussion of this passage, see Sherman 
Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab al-Din al-Qaraft (Leiden: Brill, 
1996), 129-33. 

*7 Ibn Habib Allah, al-Haraka al-Islahtya, 439. For this passage in al-QarAafi, see al-Ihkam, 72. 
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Although he does not explicitly address French policies toward the practice of 
Islam in Mauritania, Sa‘d Buh then cites the opinion of Shafi jurist al-Mawardi (d. 
450/1058), who held that if Muslims living in an infidel territory may manifest their 


8 Al-Mawardi even argued 


religion, then that territory becomes part of dar al-Islam 
that residence in such a territory is preferable to migration because of the hope of 
winning converts to Islam. While modern commentators have seen al-Wansharis1’s 
Asnd al-matajir, and the positions adopted within the Maliki school as a whole, in stark 
opposition to such a lenient ruling, Sa‘d Buh clearly finds the two to be compatible. 
The shaykh appears to be using al-Maward1’s opinion to demonstrate the legal import of 
one of the primary differences between those circumstances which had prevailed in al- 
Andalus and those prevailing in Mauritania, which is Mauritanians’ freedom to 
manifest Islam. The reasoning behind this connection is more clearly spelled out in the 
above letter by Sidiya Baba, in which he states that the Andalusis were unable to 
practice Islam while being perfectly capable of emigration. 

Sa‘d Buh concludes his letter to Ma’ al-“Aynayn by urging him to return to 
scholarly pursuits and to abandon his quest to expel the French, which he asserts is 


surely as futile as attempting to return milk to a teat. The letter is dated in early 


1327/1909. 


Murabbth Rabbuh’s Fatwa on the Obligation to Emigrate 
In 1344/1925, Ma al-“Aynayn’s son Muhammad al-Mustafa Murabbth Rabbuh (d. 


1942) authored a fatwa in response to a group of travelers who wished to understand 





*8 Tbn Habib Allah, al-Haraka al-Islahiya, 443. On al-Mawardi’s opinion, see also Khaled Abou El Fadl, 
“Islamic Law,” 150. 
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the evidence for the prohibition on residing with the infidels.” The substantial text is 
titled Sawlat al-karr wa-malja’ al-farr ft tahrim al-iqgama ma‘a al-kuffar, or “The Advance 
Assault and Base of Retreat, on the Prohibition of Residence with the Infidels.’ 
Unlike in the other Mauritanian texts discussed above, hijra is the primary focus of this 
fatwa rather than serving as just one component of a discourse on jihad. The author 
supports the obligation to emigrate and draws heavily on the writings of al-Wansharist 
and al-Tusili to make his case. 

Murabbth Rabbuh begins and ends with original material, but the majority of 
the fatwa consists of excerpts from the work of these two earlier scholars. In his 
introduction, Murabbth Rabbuh cites Qur’an 9:23-24, along with ShafiT exegete Fakhr 
al-Din al-Razi’s (d. 606/1209) commentary on these verses, in order to stress Muslims’ 
obligation to prioritize religion over such worldly interests as commerce, property, and 
even close familial ties, especially as regards family members who are more committed 
to unbelief than to faith. He then cites the last part of Qur’an 60:9, most likely in 
response to Sidiya Baba’s citation of Qur’an 60:8, but without an explicit comment to 
this effect. Qur’an 60:8 and the first half of 60:9 state that God only forbids Muslims 
from dealing kindly with those who fight them in their faith and drive them from their 
homes, or who support others in these pursuits; the end of verse 60:9 states that those 
who do ally with such people are wrongdoers. Thus, while Sidiya Baba interprets the 
French to be among those who do not fight Muslims in their faith or drive them from 


their homes, and views this verse as supportive of the permissibility of formal relations 





“ The text is reproduced in Ibn Habib Allah, al-Haraka al-Islahtya, 457-68. Murabbih Rabbuh states that 
the travelers posed to question to an unspecified individual, who referred the question to him. 

“ The title is a play on al-karr wa'Lfarr, a battle technique of advance and retreat. Sawlat al-karr_is 
literally ‘the assault of the attacker.’ While ‘malja’ al-farr’ could also mean ‘the refugee’s sanctuary,’ given 
the context it appears to mean the place to which a military unit retreats to regroup after an advance. 
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with them, with this citation Murabbth Rabbuh offers a counter-argument that the 
French are indeed implicated in these actions, that these verses affirm the prohibition 
on relations with them, and that the consequences of violating this prohibition are 
severe. Fakhr al-Din’s commentary here includes an explanation of this verse given by 
the Companion Ibn ‘Abbas, who states that the end of 60:9 means that such Muslims are 
polytheists like those with whom they have allied; this is because of their contentment 
with polytheism, and the fact that contentment with unbelief is unbelief. 

After setting a tone very reminiscent of ‘Abd al-Qadir’s own treatise, Murabbih 
Rabbuh then reproduces most of the section treating “Those living with the infidel 
enemy” from al-Tusult’s Ajwiba to ‘Abd al-Qadir, discussed above. He acknowledges his 
source, and proceeds through the text in the same order as had al-Tusuli. As the latter 
had drawn much of his own material from al-Wansharisi, most of this section of 
Murabbith Rabbuh is also taken from Asnd al-matdjir. This includes al-Wansharisi’s 
discussion of the ability to undertake emigration, the hadith reports related to 
emigration and the question of their mutual compatibility, the concurrence of evidence 
from the Qur’an, sunna, and scholarly consensus as to the prohibition on living in 
infidel territory (with a note that this is in the Mi‘yar), and the analogy between 
converts to Islam in dar al-harb and conquered Muslims. Murabbih Rabbuh’s primary 
omissions from al-Tusilt’s text are those sections treating the various opinions and 
proof-texts related to the status of conquered Muslims’ lives and property. The 
Mauritanian scholar ends this section with al-Tusilt’s ruling declaring the property of 


Muslims residing under French rule to be licit because of their payment of the jizyd to 
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their conquerors, and with Ibn Zikri’s ruling that if such Muslims fight against other 
Muslims, they should be fought and killed. 

In the next major section of his fatwa, Murabbth Rabbuh reproduces material 
directly from Asnd al-matajir, and likewise acknowledges his source, giving the full title, 
author’s name, and date of the fatwa. Some of the material here is redundant for 
having already been cited by al-Tusilt, although the author minimizes this repetition. 
Murabbih Rabbuh includes excerpts from al-Wansharis1’s sections on the definition of 
‘weakness’ as an exemption from the obligation to emigrate and as used in the Qur’anic 
verses prohibiting alliances with non-believers, Ibn Rushd’s statement that hijra will 
remain an obligation until the Day of Judgment, and on ahadith supportive of this 
obligation. Murabbth Rabbuh ends this section with a passage reiterating the 
obligation to emigrate for anyone capable of doing so, even if this entails hardship, and 
condemning those who are capable of emigrating but who contentedly remain living 
with unbelievers. 

Following these excerpts, Murabbth Rabbuh presents a number of additional 
arguments taken from a variety of sources. He begins with Fakhr al-Din al-Razi’s 
commentary on Qur’an 8:74, which designates those who fight and emigrate in the way 
of God to be the true believers. Fakhr al-Din states that if believers are living in infidel 
territory, and believe they might weaken the enemy by leaving, then they must do, as 
their case will become analogous to that of the earliest Meccan Muslims who emigrated 


to Medina.’ 





“ Murabbih Rabbuh does not pursue the implications of this analogy, which restricts the extension of 
the Companions’ obligation to emigrate to later cases by identifying the realistic potential to weaken the 
enemy as the “illa (effective cause) for this obligation. 
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Murabbih Rabbuh then offers a succinct summary of the conditions under 
which a Muslim territory becomes non-Muslim territory, according to the four schools 
of law. He states that for Malik, dar al-Islam becomes dar al-harb when the infidels’ laws 
are applied, and that al-Shafit and Ibn Hanbal agreed with this. For Abi Hanifa, the 
change in status occurs when all three of the following are true: the infidels’ laws are 
in force, the territory is separated from dar al-Islam, and Muslims and dhimmis lose their 


former protections.” 


Murabbith Rabbuh does not comment, but presumably held 
Mauritania to have become dar al-harb. While the early scholars disagreed as to the 
legal status of conquered territory, he states that they agreed that the property of 
Muslims living in dar al-harb could be legitimately seized as booty. 

The author then cites a treatise on the conduct of war by Muhammad Ahmad al- 
Sanus! al-Khattabi.“” This passage warns Muslims to beware of hypocrites (as in Qur’an 
9:8) and predicts divine punishment for those who prioritize worldly over religious 
interests (Qur’an 2:16) or who die rejecting faith (Qur’an 2:161). Apparently still 
quoting al-Sanisi, Murabbih Rabbuh then states in no uncertain terms that those who 
aid the infidels in fighting against Muslims are undoubtedly apostates. He asks 
rhetorically what kind of unbelief could be greater that working for the humiliation of 
Islam and the glorification of unbelief, and who should be called apostates if not these 
very apostates. 

Murabbih Rabbuh then returns briefly to al-Tusili and al-Wansharisi. From the 
Algerian’s second response to “Abd al-Qadir, he cites al-Waryagli’s opinion (but, like al- 


Tusull, attributes it to al-Zayyati) that Muslims in dar al-harb must be fought and that 





12 See Khalid Abou El Fadl, “Islamic Law,” 161-62. 
“8 Bughyat al-musa‘id ft ahkam al-muhahid; I have not been able to identify this author or work. 
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their money may be taken as booty. Murabbth Rabbuh softens al-Waryagli’s opinion 
here by describing the Muslims in question as those who spy and fight for the enemy, 
and by quoting al-Waryagli as stating that they should be fought, rather than that they 
should be killed. In contrast to this softening, the Mauritanian then reduces al- 
Wansharisi’s nuanced discussion on property to an unequivocal statement that 
according to the Mi‘yar, those who remain in dar al-harb do not possess valid ownership 
of their property or children. The language used here makes clear that Murabbih 
Rabbuh has summarized al-Wansharis1’s discussion as it is found in al-Tusult’s fatwa. 

The author concludes with commentary on a few additional Qur’anic verses 
warning believers not to obey unbelievers (3:149) or to ally with those who fight 
against Muslims in their faith (60:9), and warning of a grievous fate for the hypocrites 
(4:138-39). In this second mention of Qur’an 60:9, Murabbih Rabbuh draws on Isma’il 
Haqqi al-Bursalt (d. 1724)’s exegetical work Rah al-Bayan, which directly links this verse 
to Qur’an 4:97, the verse most often cited in support of the obligation to emigrate. 
Verse 60:9 states that those who ally with the prohibited class of non-believers are 
‘zalimun, wrongdoers or oppressors, while in 4:97 the angels reprimand those who had 
been oppressing themselves (zdlimi anfusihim) by not emigrating away from the source 
of their torment. Murabbth Rabbuh thus ends with another counter to Sidtya Baba’s 
use of 60:9, which at the same time reinforces this classic proof-text for the obligation 
to emigrate. 

Murabbith Rabbuh’s fatwa thus draws heavily on the fifteenth-century 
Moroccan-lberian and nineteenth-century Moroccan-Algerian legal discourses on the 


obligation to emigrate, while also responding to elements unique to the Mauritanian 
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discourse. The Mauritanian context is also suggested in the author’s very choice to 
quote extensively from al-Tusult’s fatwas, even when the latter is in turn reproducing 
material form Asnd al-matdjir, and to give second billing to direct citation of al- 
Wansharisi’s work. While recognizing the Mi‘yar as a foundational source of 
authoritative precedents, as Ma’ al-‘Aynayn’s son and political successor Murabbth 
Rabbuh would also have found the fatwas written and received by “Abd al-Qadir to be a 


useful lens through which to interpret and apply those precedents. 


Al-Busdadi’s Fatwa on Property 

Mauritanian scholar Muhammad ‘Abd Allah b. Zaydan al-Busadi (d. 1353/1934) 
authored an extensive treatise, in the form of a fatwa, refuting one of the central 
analogy on which al-Wansharist's Asnd al-matadjir is based. Although this is one of the 
most remarkable Maliki texts from any era related to the obligation to emigrate, both 
author and fatwa have remained obscure. In two manuscript copies of the treatise 
extant in Morocco, the author’s name is recorded as Muhammad “Abd Allah b. Zaydan 
al-B(u)sati'“* and as Muhammad ‘Abd Allah b. Zaydan b. Ghal b. al-Mukhtar Fal al-Bisadi 
al-Ansari.’” In a recent article on Mauritanian scholars in the Hijaz, Anmad Salem Ould 
Mohamed Baba confirms the latter spelling; this is the only published reference to this 


figure I have been able to locate.'*° 





“4 Hasaniya Library (the ‘Royal Library’, Rabat) ms. 12438.3, folios 164a-176b. Name appears on folios 
175b and 176b. 

“8 Mu’assasat al-Malik ‘Abd al-‘Aziz Al Sa‘iid (the ‘Saudi Library,’ Casablanca) ms. 440, entire manuscript. 
Name appears with the title prior to the start of the text on the first folio. 

“6 Ahmad Salem Ould Mohamed Baba, “Dawr al-‘ulama’ al-Shanaqita fi al-thaqafa bi’l-Mamlaka al- 
‘Arabiya al-Sa‘tidiya fi ‘ahd al-Malik Sa‘tid b. “Abd al-Aziz,” Al-Dara 4 (2006): 317-343 (accessed online at 
www.aldarahmagazine.com). The authors of the manuscript catalogue for the Saudi library in 
Casablanca admit being unable to definitely identify the author, and incorrectly suggest he might be 
Ghali b. al-Mukhtar Fal al-Shingiti al-Busadi (d. ca 1243/1827), who is actually the author’s grandfather. 
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Ould Mohamed Baba counts Muhammad “Abd Allah b. Zaydan b. Ghalt al-Busadt 
al-Shinqiti as one of the most important scholars of his age in the fields of 
jurisprudence and linguistics. His nisba probably does not refer to the town of Shinqiti 
itself (Fr. Chinguetti), but to the Adrar region of northern Mauritanian or to “the 
intellectual world emanating from Shinqitt.”*” The jurist was educated in eastern 
Mauritania in the schools of the Busadi tribe and in the home of his grandfather, Ghalt 
b. al-Mukhtar al-Busadi. Al-Busadt was linked for a time with Ma’ al-‘Aynayn, prior to 
travelling eastward; he remained in Cairo for some time on his way to Mecca, where he 
taught and debated for an unspecified period until his death there in 1353/1934. Ould 
Mohamed Baba does not indicate when al-Busadi left Mauritania, but this appears to 
have been sometime between a 600-family hijra to the east organized in 1326/1908 by a 
number of other Busadis of the Ghuzfiya (Gudfiya) sufi order, and another wave of 
emigration after 1353/1934, both in response colonial occupation." It is also unclear 
whether al-Busadi meant his journey east to be an act of hijra or whether this was 
simply an extended hajj which led to continued residence in Mecca. Ould Mohamed 
Baba describes al-Busadi’s position toward the French as reformist and similar to that 


of Sa‘d Buh and Sidiya Baba, as demonstrated by al-Busadi’s well-known fatwa, Tahrim 


See al-Qadiri, et al., Fihris al-makhtitat, 1:324-25. Another online source, the Mu3am al-Babatin li-shu‘ara@’ 
al-‘Arabiya fi al-qarnayn al-tasi° ‘ashar wa'l-‘ashrin (www.almoajam.org), lists al-Busadi under “Muhammad 
‘Abd Allah b. Ghali (d. 1933)” and describes him as a jurist, poet, and sufi. 

“7 For this definition of Bilad Shingit, see Ghislaine Lydon, On Trans-Saharan Trails: Islamic Law, Trade 
Networks, and Cross-Cultural Exchange in Nineteenth-Century Western Africa (Cambridge, Cambridge 
University Press, 2009) 82. 

“8 On this emigration, see also Wuld al-Bara, “Les théologiens mauritaniens,” 102. Coppolani’s assassin 
was a member of the Ghuzfiya. 
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nahb amwal al-mu‘ahidin lil-Nasara, “Prohibition on Plundering the Property of those 
under Treaty with the Christians.”” 

This must be the same text which in one of the Moroccan manuscripts is titled 
Jawab ‘an hukm Allah Ta‘ala fi mal al-Muslimin min al-Shanajita al-muqimin ft ard al-harbiyin, 
“Response Regarding the Legal Status of the Property Belonging to Shingiti Muslims 
Living in non-Muslim Territory.””” An edition of the text based on the Moroccan 
manuscripts appears as Appendix E. Although the fatwa deals primarily with the 
contested issue of whether or not conquered Muslims’ property remains inviolable if 
they do not emigrate, in refuting the primary proof-text for the violability of this 
property, al-Busadi also refutes the legitimacy of al-Wansharisi’s analogy between 
converts to Islam in dar al-harb and conquered Muslims, upon which the latter’s 
obligation to emigrate is partially based. The author also addresses emigration more 
directly near the end of the fatwa. 

The context for the ruling appears to be a heated debate among Mauritanian 
scholars and resistance leaders regarding the status of the property of those Muslims 
remaining under French rule. Wuld al-Bara notes that some of the scholars who were 
demanding that Muslims emigrate from the earliest-conquered regions of Mauritania 
went so far as to authorize and incite the pillaging of communities which refused to 
relocate.’ The situation became such that even Ma’ al-Aynayn, who had ruled that 


non-emigrants’ property was licit in his Hidaya, authored a letter urging a group of 





“ Despite being ‘well-known’ I have not yet located any reference to this text in the literature on 
Mauritania. 

* Saudi Library copy; the Royal Library version is given a similar title in the card catalogue, but the text 
itself is untitled. See Appendix E. 

*1 wuld al-Bara, “Les théologiens mauritaniens,” 102. 
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mujahidin to fight the French, but to be careful not to seize property from those 


Muslims who are legitimately exempt from the obligation to emigrate.” 


Summary of al-Busadi’s Text 

Al-Busadi addresses his fatwa directly to his mustafti, reminding him that he has 
asked about God’s judgment concerning the property of those Shinqiti Muslims who are 
living in enemy territory (438). In a show of pious modestly, he protests that perhaps 
he is not up to the task of pronouncing on such a difficult matter. He cites Ibn al- 
“Arabi’s complaint, taken from Asnd al-matdjir, that this was originally a Khurasani issue, 
and thus a difficult one for later Maliki mugallids left without precedents to follow. 
Nonetheless, al-Busadi admits that he has an obligation to give counsel and not to 
remain silent while the truth is reviled. He writes that he is thus presenting his 
thoughts on the matter to the scholarly community in order to clarify and remedy; 
presumably he is referring here to elements of the prevailing legal discourse.” It 
becomes clear later that al-Busadi is writing to an opponent with whom he disagrees, 
he had probably not “asked” about status of non-emigrants’ property so much as 
challenged al-Busadi to defend his own position (441). 

The author’s seemingly modest reference to Ibn al-“Arabi is quickly revealed to 
be the beginning of a sustained critique of the analogy between converts and 
conquered Muslims so prevalent in pro-emigration fatwds. Al-Busadi states that every 
later jurist whose discussion of this issue he has consulted agrees that there is no 


opinion attributed to the earlier jurists which makes licit the property of conquered 





 Thid., 102-103. 
* His term for reviling the truth, ta‘yir al-haqq, an uncommon word from the same root as Mi‘yar, may 
also be an allusion to his opponent’s work. 
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Muslims - neither in an explicit text, nor as an extrapolation of an explicit text. They 
also all agree that those incapable of emigration retain the inviolability of their 
property. 

Rather, he states that the scholarly disagreement is only with regard to those 
whose residence in conquered territory is voluntary. On the one hand, some hold this 
property to be licit. They base this ruling on an analogy with the case of one who 
converts to Islam and has not yet established ownership of his property by bringing it 
to dar al-Islam. This property is licit according to Ibn al-Qasim’s narration of Malik 
opinion, which is the commonly accepted opinion within the school. On other hand, 
some scholars hold this property to be inviolable. This group reasons that the 
conquered Muslim’s property was inviolable prior to the change in status of his 
territory, and that residence in dar al-harb does not remove this pre-existing 
inviolability. Furthermore, they hold the analogy between these two cases to be invalid 
because of the disparity between them. Al-Busadi notes that more than one scholar has 
chosen and relied upon latter this opinion, which is the correct one, despite not having 
done the analysis of it justice. He is certainly referring here to al-Wansharis1’s 
treatment in Asnd al-matdjir of Ibn al-Hajj’s distinction between these two cases,'™ but 
al-Busadi also appears to be criticizing Ibn al-Hajj for not having properly explored and 
established the implications of this distinction. 

Establishing this distinction is the task to which al-Busadi devotes the majority 
of his treatise. It should be noted prior to examining the particulars of his critique that 


al-Wansharisi and Ibn Rabr do not actually use the term giyas (analogical reasoning) to 


4 See Appendix A, 364-67. 
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describe their assimilation of the status of conquered Muslims to that of converts to 
Islam in dar al-harb. Rather, Ibn Rabr explicitly refutes the allegation that he is basing 
an analogy on the opinions of prior scholars, acknowledging that a proper analogy 
should only be based on a ruling derived from a scriptural proof-text or scholarly 
consensus. Although al-Wansharisi omits the first sentence of Ibn Rabr’s argument, the 
remainder of his predecessor’s defense of his reasoning appears in Asnd al-matajir as the 
section explaining that the case of the conquered Muslims is really just another 
manifestation of the case of the converts.” This assertion that the two cases are just 
two concrete instances of the same abstract case (Muslims in non-Muslim territory) is 
meant to establish that the reasoning employed does not constitute giyas. Thus, in 
arguing below that the analogy between these two cases is not a valid one, al-Busadr is 
first implicitly asserting that this reasoning is in fact giyds and can be judged by the 
rules for applying this method of legal reasoning. Nonetheless, rather than critique the 
use of earlier scholars’ opinions as the source of the original ruling from which this 
analogy is drawn, al-Busadr1’s critique centers on the disparities between the original 
and new cases. 

Prior to delving into the specifics of his argument, al-Busadr first justifies the 
very act of questioning an earlier scholar’s interpretation (438-40). He quotes a number 
of jurists’ statements to the effect that it is possible for later scholars to be more 
knowledgeable on certain points than earlier scholars, and that arguments must be 
evaluated on the strength of their evidence rather than simply accepted for being the 


opinions of particular exemplars. Al-Busadi asserts that the decision to assimilate these 


*5 See Appendix A, 353-55. 


309 


two cases is one such opinion that must be thoroughly evaluated, and he is doing 
nothing more than expressing his own opinion on the matter, as previously stated. 
That al-Busadi feels the need to justify revisiting this analogy, while other scholars 
clearly felt free to critique other aspects of rulings on emigration, demonstrates the 
extent to which this conflation of conquered and convert Muslims had been accepted 
as doctrine by the time he was writing. 

Al-Busadi then introduces his argument by stating that this analogy is invalid on 
two counts, because of the disparity between the new and original cases and because 
the rule derived from this analogy contradicts a clear text already governing the 
original case (440). He proposes to expand upon these two points following an 
explanation of the components of giyds, how those components have been applied to 
the current analogy, and how they are applied in an alternate analogy offered by al- 
Busadi. 

The standard components of giyas are four: 1) the asl, or original case; 2) the 
hukm al-asl, or rule governing the original case; 3) the far’, a ‘branch’ or new case in 
need of a ruling; and 4) the “illa, or effective cause, which is the rationale for the ruling 
attached to the original case, is common also to the new case, and the presence of 
which then justifies extending the original case’s ruling to the new case. In the existing 
analogy, 1) the asl is the convert’s property and children prior to his bringing them to 
dar al-Islam; 2) the hukm is that they are licit; 4) the “illa is the convert’s residence in dar 
al-harb, and the alliance with infidels that this entails; and 3) the far‘is the property and 


children of one is a Muslim originally, but who voluntarily resides in dar al-harb. 
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In the counter-analogy (441), the original case and its ruling are the same as in 
the original analogy; that is, al-Busadi accepts that the property and children of a 
convert to Islam in dar al-harb are licit. As for the “illa, he intends to offer textual and 
rational evidence demonstrating that it has been misidentified and misapplied. Al- 
Busadi states that prior to examining this evidence, he will first reproduce the 
argument of the ‘analogists’ (hereafter a synonym for his opponents), then bring forth 
a number of scholars’ opinions which he sees as calling into question the validity of this 
analogy. 

The ‘analogists’ are represented by al-Wansharisi (441-42); the passage al-Busadi 
uses to set forth the existing analogy is the same section of Asnd al-matajir referred to 
above,’” in which al-Wansharisi explains that the earlier jurists did not encounter this 
particular case and thus spoke of Muslims in non-Muslim territory in the abstract, and 
that when the new case arose after the fall of Sicily and parts of al-Andalus, the later 
jurists found the new case of conquered Muslims to be equivalent in all respects to the 
previously-discussed case of the converts. Al-Busadi states that al-Wansharisi also 
mentions a counter to this analogy, meaning the opinion of Ibn al-Hajj,’”’ but that this 
opinion was not properly explored. 

Al-Busadi then begins his discussion of the “illa in the original analogy, 
contending that it has been misidentified (442-43). The analogists hold that the ‘“illa for 
declaring converts’ property to be licit is their alliance with infidels; this position is 
evidenced by al-Wansharisi’s statement that the later scholars “did not see a difference 


between the two groups, because they are as one with respect to their alliance with the 





*° Appendix A, 353-55. 
7 Appendix A, 364-67. 
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enemy...””* Yet the identification of this alliance as the “illa common to the original 
and new cases contradicts the analogists’ assertion that this alliance was nonexistent 
during the first several centuries of Islam and that it did not arise until after the 


extinction of the master mujtahids.’” 


Al-Busadi argues that alliance with the enemy 
cannot be the “lla for the original case if it was nonexistent when that original case was 
discussed by the early masters. 

Al-Busadi anticipates the counter-argument that what the analogists might 
have meant is that a different type of alliance with the enemy arose after the fall of 
Sicily and part of al-Andalus (443). He states this is incorrect, as the two types of 
alliance are exactly the same. If it is asserted that in the first case, residence in enemy 
territory precedes the convert’s being Muslim, whereas in the second case the man’s 
being Muslim precedes his residence in enemy territory, this is a difference in what 
preceded the man’s residence, not a difference in the nature of that residence itself. 
Rather, in both cases the offending residence is subsequent to the man’s being Muslim; 
this is obvious in the new case, and is true of the original case because the man only 
becomes a Muslim in non-Muslim territory after he converts and the laws of Islam 
come to apply to him. Thus, both the original and the new cases are instances of a 
Muslim residing voluntarily in dar al-harb after being Muslim. 

Al-Busadi then highlights a second portion of the cited passage from Asnd al- 
matajir, in which al-Wansharist asserts that the early masters only discussed the case of 
the convert, that there is no doubt that they did not turn their attention to new case, 


and that the new case concerned Muslims as to whose legal status the early jurists were 





8 Appendix A, 355. 
*° Appendix A, 3554. 
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silent (443-44).’° The author’s point here is to establish that the analogists explicitly 
acknowledge that this analogy, and specifically the above-identified “illa, is their only 
evidence for declaring the property of conquered Muslims to be licit. Once this is 
established, according to al-Busadi, there can be no recourse to any other ‘illa, nor any 
appeal to additional evidence, should he successfully prove this ‘“illa to be invalid. 

After having established the position of the analogists, al-Busadi cites a second 
lengthy passage appearing in Asnd al-matdjir, this time as an example of earlier scholars’ 
opinions which call into question the validity of their analogy (444-45). In the selected 
passage, taken from his ‘Aridat al-ahwadhi, Ibn al-“Arabi states that there was scholarly 
disagreement as to the status of the convert’s property. He then proceeds to review the 
arguments and supporting evidence of Malik, al-Shafi1, and Abt Hanifa, and explains 
that the disagreement centered on two issues: whether or not the guarantor of 
inviolability for a Muslim’s property is his being Muslim or his being in dar al-Islam, and 
whether or not harbis can possess true ownership.’ 

Al-Busadi makes two initial notes and three arguments on the basis of this 
passage. First, he cautions the reader not to interpret this passage as suggesting that a 
property owner must remain powerful in order to maintain the inviolability of his 
property once he has established that inviolability in dar al-Islam (445-46). This is 
known not to be correct, as an explicit proof-text supports the continued inviolability 
of the property of Muslim prisoners of war. Even property seized from Muslims by 
harbis remains the rightful property of those Muslims. Rather, the correct position is 


that any property obtained while an infidel must be brought to dar al-Islam in order for 





*© Appendix A, 354-55. 
** Appendix A, 359-60. 
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legal possession of that property to be established; it is the former infidel’s state of 
unbelief at the time of acquisition which makes the property licit. 
Second, even if statements such as “the guarantor of inviolability is being in 

Muslim territory,” and “the Muslim does not have real ownership if he is among them,” 
were taken to mean that Muslims must reside indefinitely in Muslim territory in order 
to maintain the inviolability of their property, this would produce another 
contradiction in the analogists’ reasoning (446). These very statements from the 
master mujtahids would then apply directly to the case of the conquered Muslims; yet 
not only has it already been established that the analogists claim no such directly 
applicable text, but if convert and conquered Muslims had been addressed in the same 
authoritative text, an analogy could not be drawn in which the converts are claimed to 
be an earlier precedent which could govern the later case of the conquered Muslims. 

Al-Busadi’s three arguments on the basis of this passage are fairly 
straightforward (446-47). The first argument, based on Malik’s statement with regard 
to the convert in dar al-harb that “his property may be taken, until he establishes legal 
ownership of it within Muslim territory,” is that the property of converts only becomes 
inviolable once it is brought to dar al-Islam. The second argument, based on Ibn al- 
“Arabi’s explanation that the scholars disagreed as to whether territory or religion 
guarantees inviolability, is that this disagreement specifically pertains to the 
obtainment of inviolability for previously violable property. The author explains that 
this is a different question from that of what factors might cause a loss of inviolability 
for property which is already protected. Al-Busadt’s third argument, based Ibn al- 


“Arabt’s discussion of the scholarly disagreement regarding the harbi's ability to possess 
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valid ownership, is that this disagreement related only to property acquired while an 
infidel, not to property acquired while Muslim. 

Al-Busadi then uses these three arguments to refute the validity of the “illa that 
his opponents have assigned first to the rule governing the convert’s property, and by 
extension, to that governing the conquered Muslim’s property (447-48). Malik’s 
position that a convert’s property is licit prior to his establishment of ownership within 
dar al-Islam means that this property, which was already licit, remains licit until it is 
made inviolable. The convert’s residence in dar al-harb cannot be the ‘illa for the 
violability of this property, because for this to be true, one of two false propositions 
would have to be true. Either residence in dar al-harb is the ‘illa for the origination of 
this ongoing violability, or (thinking ahead to the new case) it is the “illa which requires 
that inviolable property becomes violable. The first proposition is not possible because 
the violability of the man’s property precedes his residence - according to the 
argument that he is not a Muslim residing in dar al-harb until his conversion - and an 
effect cannot precede a cause; thus, the man’s sudden residence cannot be the reason 
for the pre-existing and continuing violability of his property. As for the second 
proposition, that this residence is the “illa for making something previously inviolable 
violable - which would work for the new case of conquered Muslims - this is not 
possible for the case of the convert, because his property is not inviolable prior to his 
establishing valid ownership of it in dar al-Islam. It is thus rationally impossible for a 
Muslim’s residence in enemy territory to be the effective cause for the ruling that his 


property is licit. 
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Nor is it possible, al-Busadi continues, for residence in dar al-harb to be a legal 
obstacle (man‘) preventing the convert’s property from being inviolable (448). This is 
likewise because such an obstacle cannot block something that does not yet exist, and 
the convert’s property has not yet become inviolable prior to his bringing it to dar al- 
Islam. Rather, this is a case of an original absence of a condition which would bring 
about inviolability, not the presence of a hindrance blocking that inviolability. 

After some further elaboration, al-Busadi declares that the only possible ‘“illa for 
the violability of the Muslim’s property in the original case is the man’s state of 
unbelief which preceded his conversion and thus necessarily preceded his residence as 
a Muslim in dar al-harb (449). This unbelief is an attribute present only in the original 
case, and thus this ‘illa is restricted to the case of the convert and may not be extended 
to the case of the conquered Muslim, who was at no prior point an unbeliever. 
Furthermore, if the effective cause for a ruling is not shared between two cases, then 
no analogy can be made between them (450). 

Once this disparity between the two cases is established, al-Busadi pursues his 
second primary critique of the analogy drawn between these two cases, which is that 
the “illa identified by the analogists for the original ruling is contrary to its “illa as 
expressed in a clear textual precedent (450-51). Al-Busadi begins by reiterating a point 
first made in his discussion of Ibn al-“Arabt’s passage identifying the two points of 
scholarly disagreement as to the convert’s property. Malik’s position was that harbis 
(such as converts prior to conversion) do not possess legally valid ownership of their 
property. This lack of true ownership is the reason for the lack of inviolability of any 


property a convert acquires prior to his conversion. This previously acquired property 
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can be made inviolable by establishing ownership of it in dar al-harb. As for property 
acquired after conversion, as a Muslim his ownership of that property is valid and it is 
inviolable. 

This conclusion is supported by two types of evidence. First, in his Mukhtasar, 
Khalil states that if a mother is an infidel at the time of birth, her child may be enslaved 
(450-51).'° By extension, property is likewise licit if obtained while the owner is an 
unbeliever. More importantly, at least two commentators on Malik’s declaration that 
the convert’s property may be taken as booty agree that early Maliki jurist Abu al- 
Hassan’® explained that this applied only to property acquired while an infidel. 

Thus, the real ‘lla for the violability of converts’ previously acquired property is 
unbelief; as for their residence in dar al-harb, al-Busadi asserts that with respect to 
inviolability of property, this is an inconsequential attribute with no legal effect (451). 
At the same time, he grants that such residence may be relevant to questions of sin and 
thus produce legal effects such as censure, the rejection of testimony, and 
disqualification from holding religious appointments. 

Al-Busadi then addresses the implications of this change of ‘illa for the analogy 
between converts to Islam in dar al-harb and non-emigrant conquered Muslims (451- 
52). The original case should in fact be the legal status of converts’ property which was 
acquired after they became Muslims, and the hukm is that this property is inviolable. If 
this rule is applied to the new case, it is therefore evidence for the continued 


inviolability of conquered Muslims’ property, as that property too was acquired while 





‘© Al-Tusill’s second answer to ‘Abd al-Qadir also includes a practical discussion of this rule. Al-Tusult 
explains that even if a father converts prior to the birth of his child to a still-infidel woman, that child 
follows her status and may be enslaved. Only after she converts are her children born inviolable 
Muslims. Tunisian National Library ms. 2418, folio 15b. 

‘63 This may be Abii al-Hasan al-Qabisi (d. 404/1014), and early Tunisian Maliki scholar. 
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Muslim. Thus, what the analogists have claimed is evidence in their favor is actually 
evidence against them. 

In order to further clarify this point, al-Busadi states the confusion arises from 
the erroneous belief that the guarantor of inviolability for a Muslim’s property is his 
being Muslim (452). Rather, it is made clear from the statements of Malik that this 
property is made inviolable by establishing ownership of it within dar al-Islam. For 
Muslims who convert in dar al-Islam, that territory immediately provides inviolability. 
For Muslims who convert outside of Muslim territory, it is not the case that their 
property would be inviolable by virtue of their merely being Muslim were it not for the 
removal of that inviolability because of their loyalty to infidels. On the contrary, their 
property is not inviolable until they establish ownership in dar al-Islam. 

Al-Busadi states that he has belabored this point in order to make clear that the 
analogy as it has been presented by his opponents in essence makes the property of a 
conquered Muslim, whose ownership of that property has been established in dar al- 
Islam, equivalent in status to the property of a harbi (Muslim or not, as converting does 
not change the status of previously acquired property), merely on account of the non- 
emigrant Muslim’s commission of the sin of living in dar al-harb (453-54). Not only has 
it been demonstrated above that this is an invalid analogy, but it is also well known 
that the property of a Muslim cannot be made licit merely by his commission of an act 
of disobedience to God. Al-Busadi notes that this rule is discussed in legal works under 
monetary penalties, and that only unbelief should render a Muslim’s inviolable 


property licit. 
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Al-Busadi then addresses the practical implications of declaring conquered 
Muslims’ property to be licit (454). He asks if this would mean asserting that most or all 
such Muslims are capable of emigrating, or if it would mean considering licit the 
property of those Muslim who are unable to emigrate, even though it has been asserted 
that it is the failure to emigrate if required to do so that makes a Muslim’s property 
licit. Or, he continues, would one attempt to distinguish between those capable of 
emigration as opposed to incapable? Or assume that their being mixed together is no 
obstacle to seizing this population’s property? Al-Busadi’s challenge here may be in 
part a response to the impracticalities of implementing Ma’ al-“Aynayn’s call, noted 
above, for the mujahidin to be careful not to pillage the property of those Muslims who 
are exempt from the obligation to emigrate. 

The author then returns to his argument that the analogy presented by his 
opponents contradicts clear texts from the earliest Maliki scholars (454-55), Al-Busadi 
reproduces the passage from the Sama‘ Yahya, included in Asnd al-matajir, which Ibn al- 
Hajj had used to support the distinction between Muslims who had previously been 
infidels and those who had not.’ In this passage, Yahya b. Yahya (d. 234/848) asks 
Malik’s disciple Ibn al-Qasim (d. 191/806-7) about those Muslims who remained in 
Barcelona after it was conquered by Christians in 185/801. Although these Muslims 
sought to protect themselves by assisting their conquerors in fighting other Muslims, 
Ibn al-Qasim responds that because they are still Muslim, they are to be judged as 
illegitimate rebels, and their property is not licit. Al-Busadi states that this is an 


explicit and specific text from an early Maliki authority supporting the principle that a 


‘* For this passage and notes, see Appendix A, 365-66. 
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Muslim’s property, if already established as inviolable, remains inviolable even if the 
Muslim owner subsequently resides in dar al-harb. 

As further textual support for his position that conquered Muslims retain the 
inviolability of their property, al-Busadi then addresses the status of Kharijites and 
apostates (455-56). According to the early Malikis, if Kharijites attacked other Muslims, 
they may be killed during battle, but their property was not to be taken; only the 
property of non-Muslim harbis could be taken in battle. Al-Busadi argues that if 
Kharijites, whom some do not even consider Muslim, retain the inviolability of their 
property even when fighting against Muslims, then surely the property of conquered 
Muslims likewise remains inviolable. If this were not evidence enough, Malik, Ibn al- 
Qasim, and others also supported the continued inviolability of the property of 
apostates. If aman committed apostasy, fled, and fought against Muslims, even for the 
rest of his life, these authorities held that his property remained inviolable until such 
time as he had been asked to repent and to return to Islam, and had refused. Al-Busadt 
stresses that if an apostate’s property is not made licit, then it makes no sense to 
declare the property of conquered Muslims licit on account of their residence under 
non-Muslim rule. 

In one of the two manuscript copies of the text, al-Busadi then states that 
scholars have divided loyalty to infidels into four categories: it may be indicative of 
unbelief, prohibited, permissible, and even recommended (457-58). He argues that 
verses such as Qur’an 5:51 and 9:23, which include the statement that those who ally 
with unbelievers are considered to be among them, were revealed only with regard to 


those who approve of unbelief and who are thus apostates. As for those who do not 
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approve of unbelief and do not commit apostasy, but who are friendly to unbelievers 
and reside among them without compulsion, this group commits a prohibited act. 
Third, if a Muslim allies with infidels because of familial relations without weakening 
Islam, this could be recommended. This is evidenced by Muhammad’s having sent a 
Companion to the man’s infidel brother in Mecca, and by Qur’an 60:8; this is the same 
verse Sidiya Baba had argued permitted residence under French rule and which 
Murabbih Rabbuh used to argue the opposite (including 60:9). Finally, if Muslims are 
compelled, then their residence is permissible. Al-Busadi presents as evidence for this 
Qur’an 3:28 (“unless you fear them greatly”), the same verse which has recurred 
throughout the emigration fatwds to excuse residence under non-Muslim rule, but he 
does not elaborate on this point. 

Al-Busadi then offers what appears to be a concluding statement in his 
argument against the validity of the convert-conquered Muslim analogy (458-59). He 
quotes al-Wansharisi’s statement that the later jurists’ analogy was “of the utmost 
excellence and beauty” and counters that it was rather “of the utmost corruption and 
filth.” Rather than the two cases being “completely equivalent,” al-Busadi holds 
them to be completely opposed.'® In the original case, the object of the ruling is 
property for which ownership has not been established, and the ruling is that this 
property is licit. The reason (‘illa) for this ruling is the owner’s unbelief at the time of 
acquisition. In the new case, the object of the ruling is property for which ownership 
has been definitively established. The ruling is that this property is inviolable, because 


of the owner’s having been Muslim at the time of acquisition. In the first case, the 





*® See Appendix A, 356; Appendix E, 458. 
+6 Appendix A, 356. 
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complication arises of the owner’s becoming Muslim; under the presumption of 
continuity (istishab), the status of his property remains licit. In the new case, the 
complication arises of the owner residing in non-Muslim territory; under the same 
presumption, his property remains inviolable. In the first case, this property remains 
licit regardless of whether or not the Muslim remains in dar al-harb willfully, while in 
the new case, the property of an owner who is exempt from the obligation to emigrate 
could not have been made licit under any circumstances. 

In the next section of the fatwa, al-Busadi begins to relate his arguments more 
directly to the current state of affairs in Mauritania, noting the severity of internal 
strife and disagreement among Muslims (459-60). He states that even for the sake of 
argument, if one were to grant the validity of his opponents’ analogy, another principle 
would need to be considered because of the prevailing circumstances. This principle is 
that every prohibited act which is an offense against God (rather than against other 
humans), such as the failure to emigrate, becomes permitted if the Muslim commits 
this offense out of fear for his life or his family and property. Al-Busadi states that this 
is found in the Mi‘yar, in a passage taken from Ibn Abi Zayd’s al-Nawadir.'*’ 

As additional evidence of this point, al-Busadi cites the comment made by al- 
Burzull in response to Ibn ‘Arafa’s fatwa allowing the sultan to seize the property of a 
mixed group of belligerents and other Muslims.” Al-Burzuli states that the property of 
the non-belligerents is only licit if they have an alternative to residing among the 
belligerents; otherwise, they are like those compelled to remain in enemy territory, 


who are unable to leave and who fear for their lives, property, or families. Al-Busadr 





**? For this work, see Appendix A, 366 n. 104. 
*° This fatwa and comment are also in the Mi‘yar and are discussed in chapter three, pp. 229-230. 
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then asserts that whether one agrees with this or not, no one who has any knowledge 
of the current conditions of the people in this country could deny their tremendous 
state of fear for their lives, property, and families, other than someone whose heart 
God has imprinted with zealotry (ta‘assub). 

Al-Busadi adds that the allegation that those living under Christian rule are 
content with this situation is likewise false, and that the conditions under which they 
live are the best witness to this (461-62). Even when Muslims do manage to emigrate 
from under Christian rule, hoping to find support when they reach their destination, 
they are rather met with increasing hostility; despite themselves, many are forced to 
return from where they came. Al-Busadi also reproduces part of al-Mazari's fatwa on 
Sicilian judges, which appears in Asnd al-matajir, in support of giving Muslims the 
benefit of the doubt as to their reasons for remaining under non-Muslim rule.’” 

Near the end of the fatwa, al-Busadi cautions that the task of jurists is grave 
(462-63) and should only be undertaken by truly qualified and serious scholars. He 
rebukes those who have grasped a convenient analogy and applied it indiscriminately 
and unceasingly, thereby making licit what should be prohibited, the lives and property 
of Muslims. Despite the warnings of God and the pious ancestors, those unqualified to 
derive legal rulings from giyds have done so, and have corrupted the law. Al-Busadt 
cites one last passage from the Mi‘yar in connection with this point, taken from a 
substantial treatise authored by al-Wansharisi on reprehensible and commendable 


innovations.” 





*© See Appendix A, 374. 
” For the entire treatise, see al-Wansharisi, al-Mi‘yar, 2:461-511. For this passage, see 2:502-503. 
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In this passage, al-Wansharisi states that one of the most reprehensible 
innovations is the issuance of fatwds by those ignorant of the law, which has led to 
calamity and the destruction of religion and people. He cites a hadith to the effect that 
when the truth has disappeared to the extent that no scholars remain, the people will 
take ignoramuses to be their leaders, asking them questions, and they will respond 
with baseless fatwas, thus erring and leading others astray. Al-Wansharisi also cites the 
opinion of an earlier scholar who complained that in his time people without 
knowledge had taken to evaluating sources of disagreement for themselves, picking 
from among them the opinion best suited to their interests, from any school of law. 
These people would take it upon themselves to determine what is prohibited and 
permitted, misinterpreting and abusing dispensations and deviant opinions, and 
sometimes even violating scholarly consensus. 

Al-Busadi states that such sentiments are widespread in legal works (464). It 
does not appear that his purpose in reproducing this passage is to malign al- 
Wansharisi’s own use of analogy so much as to denounce the manner in which this 
aspect of Asnd al-matajir has been wielded by scholars or would-be scholars in his own 
time against those remaining under French control in Mauritania. Al-Busadt is 
accusing his own opponents, whether trained jurists or those claiming to have legal 
knowledge, of irresponsibly and inhumanely holding to this one analogy declaring 
Muslims’ property to be licit, disregarding any other considerations related to these 
Muslims’ residence in Christian territory and any textual evidence leading to alternate 


legal outcomes. 
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Lest anyone think that he himself has been partial to lenient opinions excusing 
residence under non-Muslim rule, al-Busadi concludes by reaffirming that it is 
absolutely prohibited for those capable of emigrating to remain under the control of 
those who deny the revelation of the Qur’an and the prophethood of Muhammad, and 
to exposed oneself to all of the worldly and religious corruptions this residence entails 
(464). This is followed by a prayer in which al-Busadi seeks divine forgiveness for any 
errors he has made. In one manuscript of the text, a poem summarizing the fatwa 


follows the body of the text (466-67). 


Analysis 

Al-Busadi’s fatwa has been summarized at length for its importance as the most 
substantial refutation of al-Wansharis1’s Asnd al-matdjir to be discussed thus far. While 
this text deserves a more thorough analysis, a preliminary assessment here will be 
limited to three points. First, al-Busadi’s fatwa is a clear testament to the legacy of al- 
Wansharis!’s fatwas as the authoritative precedents on emigration for later Maliki 
scholars. Four centuries after the composition of Asnd al-matajir and a thousand miles 
to the south, even a scholar who disagreed with the basic logic of one of al-Wansharist’s 
principal arguments was compelled to justify this disagreement in a treatise 
comparable in size to Asnd al-matajir and the Marbella fatwa combined. The opponents 
whom al-Busadi addresses throughout the text are clearly contemporaries of his who 


— =) 


have continued to base their own positions largely on al-Wansharis1’s precedent. 


Second, al-Busadi’s approach differs markedly from the other jurists discussed 


here who have argued against their own obligation to emigrate. While Algerian Ibn al- 
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Shahid and Mauritanians Sidiya Baba and Murabbth Rabbuh argued primarily against 
the applicability of Asnd al-matdjir to their own circumstances, the parallel aspect of al- 
Busadi’s text is secondary to his own primary argument, which is that al-Wansharisi’s 
analogy between the property of harbi converts to Islam and non-emigrant conquered 
Muslims is not valid under any circumstances. Although al-Busadit limits his discussion 
to this question of property, his attack on a central and previously uncontested 
component of Asnd al-matajir serves to challenge the authority of this precedent as a 
whole and surely had greater implications than the author wished to pursue in this 
fatwa. As he notes in his conclusion, al-Busadi did not wish to be seen as contesting the 
prohibited nature of voluntary residence under enemy rule, or as in any way making 
light of the very grave moral consequences of such a choice. 

In this sense, al-Busadi’s position is comparable to that of al-Mazari, whose fatwa 
on judges’ probity the Mauritanian scholar cites favorably. Both jurists uphold the 
obligation to emigrate for those capable of doing so, but note the impracticality of 
attempting to differentiate from a distance exactly who is capable or incapable of 
emigrating, and support giving Muslims the benefit of the doubt as to their reasons for 
remaining under Christian rule. For al-Mazari, this meant accepting non-emigrant 
judges’ documents as valid. Al-Busadi’s position on this particular point is unclear; at 
one point he appears to allow that the sin of choosing to remain under enemy rule 
disqualifies a Muslim from holding judicial office. Nonetheless, he is clear that even a 
proven act of disobedience toward God would not justify declaring a Muslim’s property 


to be licit. 
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Third, like the other jurists discussed above, al-Busadi argues that fear of the 
enemy exempts Muslims from the obligation to emigrate, without direct or indirect 
reference to al-Wahranr's fatwa. In identifying proof-texts for the four types of loyalty 
to infidels (indicative of infidelity, prohibited, permitted, and recommended), al-Busadi 
cites 3:28 (“unless you fear them greatly”) in support of the dispensation to live under 
non-Muslim rule if one fears for one’s life, property, or family. Closer to the end of the 
fatwa, he cites al-Burzilt’s comment that those who remain among a community of 
belligerents should not be held accountable for this if they are compelled by fear for 
themselves, their properties, or their families. In both instances, al-Busadi’s concern 
appears limited to establishing a dispensation for residence under non-Muslim rule on 
account of fear; he does not refer to dissimulation nor justify any specific actions other 
than residence. 

Fourth, while some scholars have argued that al-Wahrani’s fatwa is in part an 
argument against Asnd al-matajir, al-Busadi’s fatwa helps to demonstrate what a serious 
refutation of al-Wansharist’s text might look like. While al-Wahranr’s fatwa is written 
as a comforting and practical guide for lay Muslims, with one symbolic citation of an 
earlier jurist’s opinion and a handful of allusions to scriptural proof-texts, al-Busadt’s 
text is a substantial and sustained technical critique of the legal reasoning employed by 
al-Wansharis!, supplemented with several related arguments grounded in revealed 
proof-texts and the authoritative commentary of earlier jurists, crafted in a high 
rhetorical style, and explicitly intended to shape the professional legal discourse. In 
the scholarly arena, al-Busad1’s fatwa may or may be the match of Asnd al-matdjir; al- 


Wahrant’s fatwa certainly appears outclassed. 
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Conclusion 


If this assessment does not do justice to the importance of al-Wahrani’s fatwa, it 
may be noted that the Moriscos appear to have been no more interested in reading and 
copying Asnd al-matajir than later Maliki scholars were in citing or debating al- 
Wahrant’s text. As argued in chapter one, we have no reason to believe, and ample 
reason to doubt, that Asnd al-matajir circulated in the Iberian peninsula either before or 
after the Morisco period. Harvey notes that al-Wahran1’s text is the only fatwa related 
to emigration known to have been in Morisco hands.” The foregoing review of later 
Maliki fatwas on emigration, if necessarily non-exhaustive, is representative enough to 
suggest that these texts’ fates were reversed south of the Mediterranean: while al- 
Wansharist’s fatwds were foundational for later rulings on emigration, it appears quite 
plausible that al-Wahrant's fatwa was never in North or West African hands, other than 
those of the author. 

Al-Wansharisi’s and al-Wahran1’s texts cannot usefully be described as 
representing opposite ends of a spectrum of opinions on the obligation to emigrate. 
The stark contrast in the legacies of these rulings provides further confirmation for the 
argument, begun in chapter one, that these fatwas differ from one another in almost 
every respect: legal question treated, form and function of the response, audience, 
stature of the issuing mufti, and reason for later importance. On the one hand, al- 
Wansharisi responded to two questions directly concerning the obligation to emigrate 
for capable Muslims, and responded with a well-argued, two-part treatise (Asnd al- 


matajir and the Marbella fatwa). He wrote for two immediate audiences: the mufti, most 


™ Harvey, Muslims in Spain, 67. 
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likely a court advisor, who had posed the questions; and the wider professional legal 
audience of the Mi‘yar, which included al-Wansharisi’s own colleagues and students as 
well as future generations of jurists throughout the Maliki world (most of Muslim 
Africa). Although al-Wansharisi was asked at least one other question related to 
emigration (in the Berber fatwa), I have also argued (chapter three) that he deliberately 
crafted a more elaborate response to Ibn Qatiya’s questions because of the greater 
potential of the Andalusi material to serve as a compelling precedent for later jurists. 
On the other hand, al-Wahrani’s fatwa is not about emigration; his audience was 
as clearly incapable of emigrating as the Andalusis of Asnd al-matdjir were capable. 
Rather, al-Wahrani wrote his 1504 fatwd as an inspirational and practical guide for a lay 
Morisco community in need of advice as to how to approximate adherence to Islamic 
law under the gravest circumstances of fear and oppression. Asnd al-matajir’s 
hierarchical enumeration of proof-texts and detailed discussions of scholarly consensus 
and disagreement would not only have been inappropriate for this audience, but also 
would have been an unnecessary hindrance to smuggling the text into Granada and 
transmitting it to future generations of clandestine Muslims. While al-Wahrant 
provides enough legal evidence to give the Moriscos confidence in the legitimacy of his 
opinions, his primary thrust is to inspire them to remain steadfast, not to convince 
other jurists of the validity of their struggle. He likely intended no further audience 
beyond his questioners, and probably made no attempt to distribute the fatwa among 
his peers in Fez for the purposes of scholarly debate. As al-Wahrani does not address 


emigration and did not write for a professional audience, we should not be surprised 
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that his text appears to have had no appreciable impact on the development of later 
legal thought on Muslims living under non-Muslim rule. 

What al-Wansharis1’s and al-Wahrant’s fatwds do have in common is that they 
were incredibly influential for their respective audiences. Moriscos continued to copy 
al-Wahran1’s text, presumably at great risk, until as late as 1609; Harvey has thus called 
it the “key theological document for the study of Spanish Islam” in the Morisco 
period.’” Moriscos would not have judged this text primarily on the basis of al- 
Wahrant’s professional reputation or the quality of his legal arguments, but rather on 
the basis of the encouragement, validation, and guidance the fatwa contained. The 
importance of this text lies in the value attached to it by the lay Muslim audience to 
which it was addressed. 

Al-Wansharist’s fatwas were likewise successful in becoming authoritative for 
the audience to which they were addressed. This chapter has demonstrated that later 
Maliki jurists acknowledged Asnd al-matajir and the Marbella fatwa to be the dominant 
precedents on the issue of emigration from non-Muslim to Muslim territory. The 
writings of Ibn al-Shahid, Sidiya Baba, and al-Busadi show that even later jurists who 
disagreed with al-Wansharisi’s fatwas or their applicability to particular contexts 
recognized these fatwas as important precedents which had to be reinterpreted or 
refuted in the course of their arguments. 

For those later jurists who agreed with al-Wansharis1, the writings of ‘Ulaysh 
and Ibn Ruwayla demonstrate that some were content simply to reproduce al- 


Wansharis1’s fatwas wholesale. Although Nigerian fatwas have fallen outside the scope 


” Stewart, “Mufti,” 2-3; Harvey, Muslims in Spain, 60. 
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of this study, it also worth noting in this regard ‘Uthman dan Fodio’s (d. 1817) Bayan 
wujib al-hijra “ala al-‘ibad, or “The Exposition of the Obligation to Emigrate upon the 
Servants of God,” the extensive treatise Dan Fodio wrote in 1806 in support of his 
successful jihad to establish the Sokoto Caliphate in what is now Nigeria.’” In this 
treatise, Dan Fodio justifies the obligation to emigrate even from territory ruled by 
nominally Muslim rulers, if those rulers were seen to be upholding corrupt and un- 
Islamic practices. Although he relies primarily on scriptural proof-texts and rarely 
quotes directly from Asnd al-matajir or the Marbella fatwa, Dan Fodio nonetheless uses 
these earlier rulings to great effect, claiming in one sweeping statement that al- 
Wansharisi has demonstrated a unanimous consensus among jurists as to the 


™* He thus achieves a similar effect 


obligatory nature of emigration to Muslim territory. 
as do ‘Ulaysh and Ibn Ruwayla, but by declaring al-Wansharisi to have definitively 
established a consensus rather than by assuming his readers will become convinced of 
this by reading these fatwas for themselves. 

The success of al-Wansharis1’s fatwas in becoming the authoritative precedent 
for later Maliki rulings can be attributed to a number of factors. Most notable is 
perhaps al-Wansharis1’s monumental achievement in compiling the Mi‘yar, which 
became a standard textbook and authoritative reference manual for Maliki legal 
professionals. Compiling the Mi‘yar not only elevated al-Wansharis1’s status among his 
peers and later jurists, but also guaranteed that future generations of jurists would be 


-— 


inclined to associate al-Wansharis1’s particular choices of worthy inclusions with the 





"3 <Uthman Ibn Fiidi [Uthman dan Fodio], Bayan wujib al-hijra “ala al-‘ibad, ed. and trans. F. H. El Masri 
(Khartoum: Khartoum University Press, 1978). El Masri includes an analysis of the text and an overview 
of Dan Fodio’s life (1-39). 

™ Tbn Fudi, Bayan, 26, 48. 
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commonly accepted views of the school. When those inclusions were also his own well- 
argued fatwas, al-Wansharis1’s ability to influence Maliki legal thought naturally would 
be enhanced. The credibility of Asna al-matdajir even may have been subtlety promoted 
by virtue of al-Wansharisi’s inclusion of some of its components, such as al-Mazari’s 
fatwa on judges’ probity and Ibn al-‘Arabr's classification of types of hijra, elsewhere in 
the Mi‘yar as authoritative precedents of their own;’” or by his inclusion of his own 
extensive writings on the proper method of issuing fatwas.’”° 

Al-Wansharisi’s fatwds on emigration were also moderate for his time, amenable 
to adaptation for later contexts, and, in the eyes of later jurists, supported by historic 
fact, as the loss of al-Andalus would become of the most powerful and enduring 
symbols in Islamic history. That his fatwas were moderate and relatively 
uncomplicated, as demonstrated in chapters two and three, meant that they could be 
adapted in the service of either stricter or more lenient opinions. Thus ‘Abd al-Qadir, 
who accuses non-emigrants of apostasy, urges his readers to consult al-Wansharisi’s 
fatwas and uses the fate of Muslims in al-Andalus to argue for the inevitability of a 
Christian attempt to eradicate Islam from Algeria. Sa‘d Buh, who argues against the 
need to emigrate, also held Asnd al-matdjir to have been the correct opinion with regard 
to al-Andalus, but reinterprets this precedent to his own needs by arguing that whereas 
the Andalusis were persecuted and capable of emigrating, Mauritians are free to 
practice their religion and incapable of emigrating. 

Even if al-Wahrant had permitted residence under non-Muslim rule for those 


capable of emigrating, the Moriscos’ eventual fate would have rendered his fatwa a poor 





“ See Appendix A for references. 
“® tn addition to the passage on iftd’ quoted by al-Busadi above, al-Wansharisi also authored a lengthy 
fatwa on ifta’ which takes the form of a debate with his students. Al-Wansharisi, al-Mi‘yar, 12:9-46. 
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precedent for later jurists arguing against the need to emigrate. Even Ibn al-Shahid, 
who made the most explicit appeal to tagiya in the fatwas analyzed here, stressed that 
Muslims in Algiers were perfectly capable of performing their religious obligations 
under French rule; he may have argued less forcefully against the need to emigrate had 
he felt Islamic practices were being suppressed. As the accommodationist Mauritanian 
jurists discussed here likewise maintained that they were free to manifest their religion 
under French rule, another Nigerian example will help to illustrate this point regarding 
the utility of al-Wahrani’s ruling as a precedent. In his study of Muslim responses to 
British colonialism in Nigeria, Muhammd Umar discusses a letter written by 
Muhammad Buhari, the Wazir of Sokoto who surrendered to the Britishin 1903.'” In 
this letter, Buhari justifies his decision to surrender in Islamic terms and reviews his 
deliberations with his legal advisors. He had ruled out hijra in lieu of surrender as 
impossible, and had then explored the option of taqiya, justified on the basis of Qur’an 
3:28, as a legitimate basis for submitting to the British and feigning friendship with 
non-believers in the service of self-preservation. Buhari approached the British fearing 
that they may even demand conversion to Christianity, and was relieved to find that no 
dissimulation would in fact be necessary, as the British did not intend to prohibit the 
fundamentals of Islamic practice. One of his legal advisors, Ahmad Sa‘d, supported 
Buhari’s decision to surrender and reminded him of times in Islamic history, such as 
the Mongol capture of Baghdad in 1258, when Muslims had had to endure major 
adversities prior to God’s restoration of order. Thus, facing a situation he feared could 


be comparable to that which the Moriscos had faced, Buhari found refuge in the 





“7? Muhammad S. Umar, Islam and Colonialism: Intellectual Responses of Northern Nigeria to British Colonial Rule 
(Leiden: Brill, 2006), 80-83. 
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Qur’anic proof-text for tagiya - but not al-Wahrant’s fatwa - and his advisor recalled 
examples of Muslims regaining power after periods of defeat, which would certainly 
have provided more hope than the story of Spanish Islam. Al-Wahrant’s advice to the 
Moriscos to hold on until help arrived does not appear to have been a model which 
inspired later emulation. 

As a final note, it should be stressed that al-Wansharisi's fatwds did not go on to 
influence later Maliki thought where al-Wahrani's did not, simply because al- 
Wansharisi’s opinions were the ‘orthodox’ ones. Rather, at the time of their issue, Asna 
al-matajir and the Marbella fatwa were merely well-positioned to become authoritative 
precedents, and they indeed realized this potential because of the Mi‘yar’s widespread 
circulation, usefulness, and reputation; because Muslims in Spain were first forcibly 
converted to Christianity and then expelled from the Iberian peninsula, appearing to 
prove al-Wansharis! ‘right’; and because later jurists chose to recognize these rulings as 
authoritative, well-argued, and adaptable to their own historical circumstances. These 
later jurists were not bound to find al-Wansharisi’s opinion more ‘orthodox’ than that 
of al-Wahrani; in fact, it would not be unreasonable to state that fatwas treating issues 
of Muslim allegiance and identity issued in politically sensitive times are never simple 
repetitions of previous, already-‘orthodox’ rulings. If al-Wansharisi himself might have 
us believe that his opinions are simply continuations of accepted past precedent, this 
claim should not be taken at face value; the length and detail of his ruling alone might 
make us suspicious that he doth protest too much. As demonstrated in chapter three, 
al-WansharisI employed carefully selected and arranged past precedents in the crafting 


of opinions supportive of his desired ruling and relevant to his own historical context. 
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The writings of Ibn al-Shahid, Sa‘d Buh, Sidiya Baba, and al-Busadi confirm that al- 
Wansharisi’s arguments rely on perfectly disputable proof-texts, analogies, and 
historical precedents; but as each of these later jurists also acknowledge, Asnd al- 
matajir‘s status as an authoritative precedent is unrivaled in the Maliki school, for the 


identifiable reasons outlined here. 


CONCLUSION 


Although Harvey praises al-Wahrant's “acute sympathy” for the Moriscos and 
describes the jurist’s fatwa as the key document for understanding Moriscos’ religious 
beliefs and practices, he also acknowledges that this text was likely meant to be a 
temporary expedient rather than a new doctrinal precedent.’ Harvey stresses that 
“outside the Iberian Peninsula, at least, the older unbending interpretation was still 
being propounded, and we can be sure that the rigorist teachings of the Middle Ages 


”? As Harvey also 


shari‘a requirements will not have been forgotten overnight. 
considers al-Wansharist’s rulings to represent Maliki orthodoxy at this time, he must 
have the Fasi jurist and his fatwds on emigration in mind here, and he is clearly using 
Middle Ages in the pejorative sense. This statement highlights two trends prevalent in 
scholarly approaches not only to Asna al-matajir and the Marbella fatwa, but to Islamic 
law and to the history of the Islamic West more generally: an exaggeration of the 
extent to which Islamic history in Iberia was unique from, or can be studied in isolation 
from, its North African counterpart; and the tendency to consider legal rulings which 
appear illiberal to modern sensibilities to be inflexible, uncreative, and unresponsive to 
the changing needs of society.’ 


This study has argued against both of these notions. While al-Wansharisi’s 


fatwas have been assumed to address the status only of Muslims living under Christian 





‘Harvey, Muslims in Spain, 60, 64. 

 Ibid., 64. 

> Amira Bennison makes a convincing case for more effectively linking the study of Maghribt and Iberian 
history in “Liminal States: Morocco and the Iberian Frontier between the Twelfth and Nineteenth 
Centuries,” in North Africa, Islam and the Mediterranean World: From the Almoravids to the Algerian War, ed. 
Julia Clancy-Smith (London: Frank Cass, 2001), 11-28. 
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rule in Iberia, and have been placed in exclusive conversation with other rulings 
related to conquered Sicilian or Andalusi Muslims, chapters one and two have shown 
that these rulings have as much or more to do with North Africa as they do Iberia. By 
the time the Andalusis of Asnd al-matajir arrived on the southern shores of the 
Mediterranean, Maghribt Muslims had been subject to Christian rule in parts of 
Morocco for the better part of a century, and this situation had given rise to a Fez- 
based juristic discouse regarding their status. Al-Wansharisi himself contributed to this 
discourse, much of which is preserved in a-Zayyati’s al-Jawahir al-mukhtara, prior to 
composing the two fatwas on emigration that he would include in the Mi‘yar. 

I have argued that al-Wansharist crafted Asnd al-matajir and the Marbella fatwa 
not to encourage Mudéjars to emigrate or to condemn those among them who could 
not or would not do so, but in order to serve at least two purposes, for two audiences 
located primarily in the Maghrib. First, in Asnd al-matajir al-Wansharis! responds to 
another Maghribt jurist’s request for advice as to the proper punishment of the 
unhappy Andalusi emigrants who were slandering dar al-Islam and the concept of hijra. 
His identification of fitna as their most heinous crime, and his insistence that they be 
given a severe, exemplary punishment, suggest a concern that the spread of these 
Andalusis’ corrupting ideas among Maghribis could work against the fatwas he and his 
peers had just issued emphasizing the prohibition of living under Christian rule, 
trading with the enemy, spying or fighting for them, and viewing favorably their 
dominance. 

Second, al-Wansharisi also deliberately crafted Asnd al-matajir and the Marbella 


fatwa to shape legal discourse - to be consulted, discussed, and studied by the legal 
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professionals and students who would become the audience of the Mi‘yar. While al- 
Wansharisi employs many of the same arguments in his Berber fatwa as in these two 
Andalusi fatwas, and while I have argued that he did not view the latter as exceptional 
in terms of the legal issues they treat or the positions he adopts, I have also suggested 
that al-Wansharis! did see in the Andalusi material a greater potential for the 
construction of authoritative precedents. The dramatic loss of al-Andalus and the 
straightforward nature of Christian-Muslim relations in Iberia, at least as viewed from 
North Africa, simply made Asnd al-matdjir and the Marbella fatwa better candidates than 
the Berber fatwa to serve as sites for the elaboration and preservation of precedents 
which would be compelling and instructive for future generations of jurists. 

Chapters three and four have challenged the second assumption noted above, 
that rulings which appear illiberal and conservative are indicative of a refusal or 
inability to adjust to changing times. As demonstrated in chapter three, al-Wansharist 
strategically selected and rearranged existing precedents, proof-texts, and new legal 
arguments in order to design a ruling (Asnd al-matajir) responsive to two present 
contexts (Muslims living under Christian rule in Iberia and North Africa) and adaptable 
to innumerable future ones. That he was able to do this with great success - as shown 
in chapter four - is a testament to his skill, interpretive dexterity, and even creativity. 

While jurists tend to ground the authority of their rulings in claims of 
continuity with received tradition, this does not indicate an absence of juristic 
discretion or adaptation to changing circumstances. In a recent study tracing the 


issuance and later citation of a judicial ruling over several centuries, David Powers and 
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Etty Terem reach several conclusions also supported by the present dissertation.* They 
argue that while fatwas derive their authority from their adherence to earlier rulings, 


It is impossible to draw upon an older text and apply it to a new case without somehow 
adding to, modifying, or transforming its meaning... the authority of a legal text is 
continuously constructed and reconstructed and should never be taken for granted. 
The mufti aspires to compose a text that is faithful to the past, appropriate for the 


present, and mindful of the future.’ 

Not only are past rulings reconstructed and changed by the simple fact of their 
application to new cases, but jurists like al-Wansharis! deliberately deployed past 
precedents in ways supportive of new positions, as in his replacement of Ibn Rabr’s 
section on judges’ probity with al-Mazar'’s fatwa in Asnd al-matdjir. 

Saba Mahmood’s recent work on the women’s mosque movement in Egypt also 
provides a helpful theoretical framework for understanding the use of interpretive 
discretion in the service of ‘conservative’ rulings. Arguing against the tendency in 
feminist scholarship to locate women’s agency only in their resistance to partriarchal 
domination or in their capacity to subvert norms, Mahmood suggests that the pious 
cultivation of modesty and patience are also forms of constructive action and 
achievement. She writes that “in this sense, agentival capacity is entailed not only in 
those acts that result in (progressive) change but also those that aim toward continuity, 
stasis, and stability.”° Similarly, juristic discretion is found not only in departures from 
standard school doctrine or in innovative solutions to novel cases, but also in the 


creative work that often goes into the ‘mere’ maintenance of precedent. 





“David and Etty Terem, “From the Mi‘yar of al-Wansharisi to the New Mi‘yar of al-Wazzani: Continuity 
and Change,” Jerusalem Studies in Arabic and Islam 33(2007): 254-56. 

° Tbid., 254-55. 

* Saba Mahmood, “Feminist Theory, Embodiment, and the Docile Agent: Some Reflections on the 
Egyptian Islamic Revival,” Cultural Anthropology 16, no. 2 (2001): 202-36. 
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As jurists’ reconstructions of prior rulings is often subtle enough to mask the 
appearance of change, we can better understand a mufti’s balance between the 
maintenance of past precedents and adaptation to his present context by studying 
inter-related fatwds addressing the same or similar questions over time. As opposed to 
studying all of the fatwds issued on a particular issue in a given time period, tracing the 
trajectory of legal arguments as they are first issued, then edited or reformulated to 
serve as authoritative precedents in later rulings, brings into much finer detail the 
types of choices and changes made by each successive jurist. It is moments of change 
that allow us to explore the contextual factors that most often influence legal thought; 
thus recognizing changes in the arrangement and types of arguments deployed in legal 
rulings, and not just in a jurist’s final judgment, greatly broadens our field of data for 


exploring the development of Islamic law. 


Appendix A: 


Translation of Asnd al-matajir 


Title (appears at end of text) 


Asnd al-matajir ft bayan ahkam man ghalaba ‘ala watanihi al-Nasara 
wa-lam yuhajir, wa-md yatarattabu ‘alayhi min al-‘uqibat wa-l’zawajir 


The Most Noble Commerce, an Exposition of the Rulings Governing One Whose Native 
Land has been Conquered by the Christians and Who Has Not Emigrated, and the 
Punishments and Admonishments Accruing to Him’ 
Question (introduced by al-Wansharisi) 
The honorable master jurist, the accomplished preacher, the enduring virtuous 
exemplar, the pure sum of excellence, the man most admired for his moral rectitude, 


Abi ‘Abd Allah b. Qatiya’ -- may God perpetuate his noble achievement and reputation 


- sent to me the following text: 





‘ This translation is based primarily on Ahmad Najib’s critical edition of this text: Ahmad Najib, ed., Asna 
al-matajir ft bayan ahkam man ghalaba ‘ala watanihi al-Nasara wa lam yuhdjir, wa-mda yatarattabu ‘alayhi min al- 
‘uqubat wa’l-zawajir, by Anmad b. Yahya Al-Wansharisi (n.p: Al-Markaz al-1lami lil-Dirasat wa’l-Nashr, 
2006). The following three editions have also been consulted: 1) the Rabat-Beirut printed edition: 
Ahmad b. Yahya al-Wansharisi, al-Mi‘yar al-mu'rib wa’l-jami‘ al-mughrib ‘an fatawi ahl Ifriqiya wa'l-Andalus 
wa'l-Maghrib, ed. Muhammad Haijjt, et al. (Rabat: Wizarat al-Awqaf wa’l-Shu’in al-Islamiya and Beirut: Dar 
al-Gharb al-Islami, 1981-83), 2:119-41; 2) the Fez lithograph edition: Ahmad b. Yahya al-Wansharisi, al- 
Mi‘yar al-mu‘rib wa'l-jami‘ al-mughrib ‘an fatawt ahl Ifriqiya wa’l-Andalus wa’l-Maghrib, ed. Ibn al-“Abbas al-Bu- 
‘Azzawi, et al. (Fez, 1897-98), 2:90-110; and 3) Husayn Mu’nis’s edition: “Asna al-matajir ft bayan ahkam 
man ghalaba ‘ala watanihi al-Nasara wa lam yuhajir, wa-ma yatarattabu “alayhi min al-‘uqibat wa’l- 
zawajir,” Revisto del Instituto Egipcio de Estudios Islamicos en Madrid, 5 (1957): 1-63 (also numbered 129-91). 
Mu’nis’s edition was later reprinted as a booklet with the same title (Al-Zahir [Cairo], Egypt: Maktabat al- 
Thaq@fa al-Diniya, 1996), but references will follow the pagination of the more widely consulted original 
edition (1-63); pagination in the book differs only slightly. In addition to these editions of Asnd al-matajir, 
I have consulted an unpublished, draft edition of a fatwa issued by Ibn Rabi‘ and quoted extensively by al- 
Wansharisi; this edition was prepared by Drs. Sjoerd van Koningsveld (Leiden, NL) and Gerard Wiegers 
(Nijmegen, NL) in cooperation with Dr. Umar Ryad (Leiden, NL), who generously agreed to share this 
work with me. On the basis of this fatwa, I have occasionally agreed with the Rabat-Beirut edition of Asna 
al-matajir against Najib’s edition; other considerations on the basis of Ibn Rabr’s fatwa are noted below. 
Text marked in bold indicates material quoted or closely paraphrased from Ibn Rabr’s fatwa. 

* This mufti has not yet been identified by scholars working on this fatwa, although he must have been a 
Maghribi and a contemporary of al-Wansharis1. 
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“Praise be to God alone. Your answer [is requested], master’ - may God be 
pleased with you and [may He] profit the Muslims through your life - regarding a legal 
case which has arisen (nazila).’ This [concerns] a group of those Andalusis who 
emigrated from al-Andalus and left behind their houses, property, orchards, vineyards, 
and other types of immovable property; who spent in addition to this a large sum of 
their available money, and who escaped from under the rule of the infidel community; 
and who allege that they fled for the sake of God, taking with them [only] their religion, 
their lives, their families, their offspring, and whatever money they had left - or that 
some of them had left; and who - praise be to God the Exalted - settled in the land of 
Islam (dar al-Islam), under submission to God, His prophet, and Muslim rule.’ 

“After having reached the land of Islam they regretted their emigration (hijra). 
They became angry and alleged that they found their condition difficult and 
impoverished. They alleged that they did not find in the land of Islam - which is this 
land of the Maghrib, may God preserve her, guard her dwellings, and grant her ruler 
victory - with respect to the means for procuring any type of income at all, any 
kindness, ease, or support; nor did they find sufficient security with respect to their 
ability to move throughout the region. They made this clear with a variety of ugly 
language which demonstrated their weakness in religion, their lack of the correct 


certainty in their faith, and the fact that their emigration was not for God and His 


Sidi, literally “my master,” is a common form of respectful address in the Maghrib, similar to the English 
sir. 

“Literally ‘occurrence,’ this is a technical term for a legal case which has arisen and occasions an istifta’, 

or request for a fatwa. Collections of fatwds are also commonly referred to as nawazil. 

> hukm al-dhimma al-Muslima. Dhimma, meaning custody or guardianship and most often associated with 

the ‘protected’ status of Christians and Jews under Muslim rule, is used throughout the fatwa as a term 

for both Muslim and non-Muslim rule. It may be an error in some cases for umma. I have translated 

hukm al-dhimma and dhimma in all cases simply as ‘rule.’ 
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messenger as alleged. Rather, it was only for worldly gain’ that they hoped to attain 
immediately upon their arrival, in convenient accordance with their desires. When 
they found that [emigration to the Maghrib] was not amenable to their interests, they 
openly derided the land of Islam and its state of affairs, cursing and defaming that 
which had prompted their emigration. They openly praised the land of unbelief (dar al- 
kufr) and its inhabitants, and (openly expressed) regret at having left it. 

“It is leven] occasionally reported that one of them, in rejecting emigration to 
the land of Islam - which is this land, may God protect it - has said, ‘Emigrate from 
there to here?! Rather, it is from here to there that emigration should be required)’ 
And that another of them has said, ‘If the ruler of Castile came to these parts, we would 
go to him requesting that he send us back there,’ meaning to the land of unbelief. And 
from yet others of them, that they are looking for any kind of scheme by which they 
may return to the land of unbelief, thereby reverting, by any means possible, to [living] 
under infidel rule.’ 

“What [consequent] sin, diminished religious standing, and loss of credibility 
(al-jurha) attaches to them in this matter? Have they, through this, committed the very 
act of disobedience [to God] that they were fleeing from, if they persist in this behavior 
without repenting of it and returning to God the Exalted? And what of those among 
them who, after reaching the land of Islam - may God protect us! - return to the land of 


unbelief? Is it obligatory to punish those among them who have been witnessed 


° Li-dunyd yusibanahd. This language appears in a hadith which is cited in several collections, often in 
more than one section. See Sahih al-Bukhari, Kitab al-Wahy, 1; Sahih Muslim, Kitab al-Imara, 155. The hadith 
states that actions are rewarded according to their intentions; those who emigrate for God and His 
messenger are thus rewarded, whereas a hijra motivated by worldly gain or marriage is assessed 
accordingly. 

’ Najib chooses a variant from a single manuscript here that reads al-milla al-kafira, against the other 
three editions (Rabat printed, Fez lithograph, and Mu’nis’s edition), which all read al-dhimma al-kdfira. 
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making these or similar statements? Or rather [should they not be punished] until they 
have been presented with exhortations and warnings concerning this matter? And 
then whoever repents to God the Exalted is left alone, and it is hoped that his 
repentance will be accepted, whereas whoever persists in this is to be punished? Or are 
they to be shunned and each one left with what he has chosen? And thus for 
whomever of them God establishes contentedly in the land of Islam, his emigration is 
[considered to have been performed] with valid intention and God the Exalted will owe 
him his due reward? But whoever of them chooses to return to the land of unbelief and 
to infidel rule takes upon himself the anger of God? And whoever among them maligns 
the land of Islam explicitly or implicitly is to be left to his own devices? 

“Explain for us, in a comprehensive, generalizable,’ [fully] explained, and 
sufficient exposition, the judgment of God Most High concerning all of this. Is it a 
condition of [the obligation to] emigrate that no one [is required to] emigrate other 
than to a standard of living guaranteed to be in accordance with his desires, 
immediately upon arrival and in whatever region of the Islamic world he has alighted? 
Or is this not a condition? Rather, emigration is obligatory upon them, from the land of 
unbelief to the land of Islam, whether to sweetness or bitterness, abundance or 
poverty, hardship or ease, with respect to worldly conditions. The true purpose of 
emigration is the protection of religion, family, and offspring, for example, and escape 
from the rule of the infidel community to the rule of the Muslim community, to 


whatever God wills by way of sweetness or bitterness, poverty or wealth, and so on 





* Mujarrad, literally ‘abstract.’ The mustafti is requesting a ruling that will be applicable not only to this 
specific case, but which sets forth the legal rules generally applicable to any similar case. An answer in 
which the mufti gives only his ruling and omits a detailed presentation of his legal reasoning or proof- 
texts can also be referred to as mujarrad, but that does not appear to be what the mustafti is requesting 
and is not what al-Wansharisi provides. 
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with respect to worldly conditions. May God the Exalted reward you [for your efforts], 
and may a noble state of peace serve as foundation to your elevated station, and may 


the mercy and blessings of God Most High be upon you.” 


Answer 

I answered him with the following text: 

Praise be to God alone, and may blessings and peace be upon our master and 
lord Muhammad after Him. 

The response to the matter about which you asked - and it is God the Exalted 
who grants success by His grace - is that emigration from the land of unbelief to the 
land of Islam is an obligation until the Day of Judgment, as is emigration from a land of 
sin and falsehood resulting from oppression or discord (fitna).’ The messenger of God - 
may God bless him and grant him peace - said, “The time will soon come when the best 
property of a Muslim is a herd of sheep which he drives to mountaintops and rainy 
areas, fleeing with his religion from fitnas.” This is recorded by al-Bukhari, [Malik in] 
the Muwatta’, Abi Dawid, and al-Nisa’t.”* Ashhab" related that Malik” said, “No one 
should reside in a place in which other than truth and justice are operative.” [Ibn al- 


“Arabi]” said in al-‘Arida:” 





° Fitna may refer to any of several types of communal discord, from civil war to the presence of 
corrupting elements in society. 

© Sahih al-Bukhari, Kitab al-Iman, 19; al-Muwatta’, Kitab al-Isti’dhan, 16; Sunan Abu Dawid, Kitab al-Fitan, 4267; 
Sunan al-Nisda’i, Kitab al-Iman, 5036. 

“ Ashhab b. ‘Abd al-°Aziz al-Qaysi (d. 204/819), an Egyptian student of Malik. ZK, 1:333; IM, 101-102. 

” Malik b. Anas (d. 179/795), eponymous founder of the Maliki school of law. EI’, s.v. “Malik b. Anas.” 

8 Abt Bakr Muhammad b. ‘Abd Allah b. Muhammad, known as Ibn al-‘Arabt (d. 543/1148), a prominent 
Maliki jurist from Seville. DM 376-78; EI’, s.v. “Ibn al-‘Arabi;” SN, vol. 1, 199-201. 

“ Tbn al-‘Arabi (d. 5543/1148), ‘Aridat al-ahwadhi bi-sharh Sahih al-Tirmidhi, ed. Jamal Mar‘ashli, 13 vols. in 8 
(Beirut: Dar al-Kutub al-‘Ilmiya, 1997). The work is often referred to as ‘al-‘Arida.’ Although al- 
Wansharisi introduces what follows as a quote from ‘Aridat al-ahwadhi, and I have set it off as such, this 
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If one were to object, ‘What if there was no region other than one like that?’ then we 
would respond that one should choose the least sinful of them. For example, if there is 
a region in which there is unbelief,” then a region in which there is injustice is better 
than [the former]; or [if there is] a region in which there is justice and prohibited acts, 
then a region in which there is injustice and permitted acts is better than [the former] 
for residence.’* Or [if there is] a region in which there are sins against the rights of God, 
then this is more suitable than a region in which there are sins involving the usurped 
rights of men.” This model supports what (Abii ‘Isa) related (from [Muhammad] - may 
God bless him and grant him peace - on the day of the conquest of Mecca: “There is no 
hijra after the conquest; but there [remains the obligation of] jihad, and [correct] 
intention; and when you are summoned to battle, then go forth”).'* And ‘Umar b. “Abd 
al-“Aziz’” - may God be pleased with him - has said, “So-and-so is in Medina, so-and-so 
is in Mecca, so-and-so is in Yemen, and so-and-so is in Syria; by God the earth is filled 
with injustice and oppression.” (End).” 





whole paragraph, from “emigration from the land of unbelief...“ is taken from that work (4:7:66). 
Physical volume numbers for ‘Aridat al-ahwadhi (4) will be followed by the original volume number (7) 
and pages, as each original volume is paginated separately in this edition. 

’ The Rabat printed edition of the Mi‘yar reads kibr, arrogance, here instead of kufr, unbelief. While kibr 
may also mean an arrogant lack of belief in God, this is a typographical error in the Rabat edition; the Fez 
lithograph as well as the manuscripts consulted by Mu’nis and Najib read kufr. 

'© In the Fez (2:92) and Rabat (2:121) editions of this fatwa, which Najib follows here (44), it is rendered 
unclear which land is the preferable one for residence in the first two of these three propositions: mithla 
an yakin balad fthi kufr wa-balad fthi jawr khayr minhu, aw balad fihi ‘adl wa-haram wa-balad fthi jawr wa-halal 
khayr minhu li’l-maqam. In the Escorial manuscript, followed by Mu’nis (“Asna al-matajir,” 23), each pair 
of choices is linked by fa-balad, not wa-balad, making it clear that the second choice in each case is the 
one considered preferable for residence. This reading (fa-balad) also appears in al-Wansharis1’s later 
repetition of Ibn al-‘Arabi’s discussion of hijra (Rabat, 2:440), and in ‘Aridat al-ahwadhi (4:7:66). In both 
Asna al-matdjir and this later discussion of hijra, the context in al-Wansharisi further makes it clear that 
not living among infidels is of utmost importance. 

In the third proposition, it is clear grammatically that the first case is preferable to the second: aw 
balad fihi ma‘asi fi huqiig Allah, fa-huwa awld min balad fihi ma‘ast fi mazalim al-‘ibad. Although Mu’nis (“Asna 
al-matajir,” 23) suggests emending the text of the third proposition to read that the first region is more 
suitable for emigration from it, this seems unwarranted; many jurists consider the rights of men (man’s 
duties toward other men) to take precedence over the rights of God (man’s duties toward God). 
However, if this principle were applied to the first two propositions, it would seem that the lands with 
jawr, injustice as to the rights of men, should be avoided in both cases and rather the lands with kufr and 
haram should be preferred. It may be that Ibn al-‘Arabi considered it impractical to attempt to avoid 
jawr, as his quote from ‘Amr b. ‘Abd al-‘Aziz attests. 

® The editions and manuscripts relied upon by Mu’nis and Najib all read simply wa-hadha al-unmidhaj 
dalil ‘ala ma rawahu for this sentence, and both editors suggest something is missing. This is because in 
Asn al-matdjir, al-Wansharisi is quoting directly from the passage in ‘Aridat al-ahwadhi (4:7:65-66), where 
it would be clear that Ibn al-‘Arabt is referring to the hadith under discussion (Id hijra ba‘da al-fath...). In 
his later repetition of this passage (2:440), al-Wansharisi clarifies this by adding the text which I have 
translated and inserted between parentheses above. Although al-Wansharisi names Abi ‘Isa as the 
narrator of this hadith, in ‘Aridat al-ahwadhi Ibn al-‘Arabi only records that Abi ‘Isa stated that this hadith 
is authentic (hasan sahih). For the hadith, see Sahih al-Bukhari, Kitab al-Jihad wa'l-Siyar, 2783; Sahih Muslim, 
Kitab al-Hajj, 1353. 

© Umar b. ‘Abd al-°Aziz (d. 101/720) ruled as Umayyad Caliph from 99-101/717-720. See El’, s.v. “Umar 
(II) b. “Abd al-‘Aziz.” 

*° Mu’nis notes that ‘Umar b. ‘Abd al-‘Aziz was referring to the actions of the Umayyad caliphs before 
him. 
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This [obligation to] emigrate does not lapse for those whose fortresses and cities 
have been overtaken by the tyrant - may God curse him - except in a situation of 
complete inability [to emigrate] by any means.” [This obligation does] not [lapse out of 
concern for one’s] homeland or wealth, for all of that is invalid in the view of the 
revealed law (al-shar’). God Most High said: {Except for the weak among men, women, 
and children, who are unable to devise a plan and are not guided to a way; as for these, 
perhaps God will pardon them. God is Most Clement, Oft Forgiving.}”’ This weakness 
which characterizes those who are forgiven is not the same weakness that is offered as 
an excuse at the beginning and fore parts of the verse.” This [other type of weakness] 
is the statement of those who wronged themselves, “We were abased in the earth.” 

God Most High did not accept their words as an excuse, and indicated that they were 
capable of emigrating by some means. He offered forgiveness for that weakness which 
renders one incapable of devising a plan or being guided to a way, through His words 
{as for these, perhaps God will pardon them}; for ‘perhaps’ on the part of God indicates 
necessity [of action, rather than mere probability]. The weak man who is punished in 


the fore part of the verse is the one who is capable [of emigrating] by some means, and 





71 Instead of illd bi-tasawwur al-‘ajzi ‘anhd (except in a situation of inability), Muhammad ‘Inan’s summary 
of this passage records wa-la yatasawwaru al-‘ajzu ‘anhd (and no situation of inability can be imagined), an 
unexplained reading which is not noted in or supported by any of the editions, and would not make 
sense in the context of the text as a whole. ‘Inan was working only from the Escorial manuscript. See 
‘nan Nihayat al-Andalus wa-tarikh al-‘Arab al-mutanassirin, 3" ed. (Cairo: Matba‘ Lajnat al-Ta’lif wa’l- 
Tarjama wa’l-Nashr, 1966), 61. 

” Qur’an 4:98-99, Translations from the Qur’an are my own, influenced by multiple published 
translations including Yusuf Ali, Pickthal, Arberry, and Haleem. 

* This refers to the verse immediately preceding the two just cited. Qur’an 4:97 is as follows: {Those who 
the angels take in death while they are wronging themselves, the angels will say to them: ‘In what 
circumstances were you?’ They will say, ‘We were abased in the earth.’ The angels will say, ‘Was God’s 
earth not spacious enough for you to have migrated therein?’ Hell will be the refuge for such men - a 
wretched end!} Throughout the above paragraph, the “fore part of the verse” refers to verse 4:97, which 
addresses those who oppress themselves by failing to emigrate within a spacious earth, while the “latter 
part of the verse” refers to verses 4:98 and 4:99, quoted above, which indicate forgiveness for those who 
are unable to find a way to emigrate. 
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the weak man who is forgiven in the latter part of the verse is the one who is incapable 
[of doing so] by any means. 

Thus if the one who is afflicted with this residence is incapable of fleeing with 
his religion and unable to find a way to do so; and no scheme appears to him, nor any 
power to devise such a scheme by any way or means; or if he is in the condition of one 
who is confined or imprisoned; or if he is very sick or very weak; then it is hoped that 
he will be forgiven, and he comes to occupy the same [legal status] as one who is forced 
to utter words of unbelief. However, he must also maintain a steadfast intention that, if 
he had the power or ability, he would emigrate. Accompanying this intention must be 
a sincere resolve, that if he gains the power to emigrate at any point, he will use that 
[power] to do so. As for the one who is capable [of emigrating], in any way and by any 
possible means, he is not excused [from doing so]. He wrongs himself if he remains, 
according to what is indicated in the relevant Qur’anic verses and ahadith. 

God Most High said: {Oh you who believe! Take not my enemies and yours as 
allies, offering them friendship when they have rejected the truth that came to you, 
driving out the Messenger and yourselves because you believe in God, your Lord. If you 
have gone forth to strive in My way and to seek My pleasure, secretly loving them, yet I 
am most aware of what you hide and what you reveal; and whoever among you does 
this has strayed from the straight path.}* God Most High also said, {Oh you who 
believe! Take not as intimates those outside your ranks; they will constantly strive to 
corrupt you. They desire suffering for you; Hatred has been revealed from their 


mouths, and what their breasts conceal is greater. We have made plain to you the 


* Qur’an 60:1. This is the beginning and end of one verse. 
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signs, if you will understand.}” God Most High also said, {Believers should not take as 
allies unbelievers instead of believers. Whoever does that will have no connection with 
God in anything, except if you fear them greatly. God warns you of Himself, and unto 
God is the return.}”° God Most High also said, {Incline not toward the unjust, or the Fire 
will seize you; you have no protectors apart from God, and then you will not be 
helped.}’”’ God Most High also said, {Give to the hypocrites the grievous tidings that for 
them there is a painful punishment. Those who take as allies unbelievers instead of 
believers, do they seek glory among them? Verily all glory belongs to God. And He has 
already revealed to you in the Book, when you hear people denying and ridiculing 
God’s revelation, do not sit with them unless they take up a different subject, or else 
you yourselves will become like them. Indeed God will gather all the hypocrites and 
disbelievers together in Hell. The [hypocrites] watch you, and if God grants you 
victory, they say: “Were we not with you?” But if the unbelievers have some success, 
they say [to them] “Did we not gain an advantage over you, and protect you from the 
believers?” God will judge between you on the Day of Resurrection, and God will not 
grant the unbelievers any way against the believers.}”** God Most High also said, {Oh 
you who believe! Do not take for allies unbelievers instead of believers. Do you wish to 
give God a clear warrant against you?}” God Most High also said, {Oh you who believe! 
Take not the Jews and Christians as allies; they are the allies of each other. Whoever 


among you allies himself with them is one of them. Verily God does not guide the 





5 Qur’an 3:118. 

6 Qur’an 3:28. 

7 Qur’an 11:113. 
8 Qur’an 4:138-41. 
*° Qur’an 4:144. 
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unjust.}° God Most High also said, {Oh you who believe! Take not as allies those of 
them, who were given the scripture before you, and the unbelievers, who make of your 
religion a mockery and a sport; but fear God if you are indeed believers. When you call 
to prayer, they make of it a mockery and sport, because they are a people who do not 
understand.}*' God Most High also said, {Your true ally is God, and His messenger, and 
those who believe - who establish the prayers and pay the alms, and who are bowed in 
worship. Whoever turns to God and His messenger, and to those who believe - for the 
party of God, they are the victors.}*” 

God Most High also said, {Those whom the angels take in death while they are 
wronging themselves, the angels will say to them: ‘In what circumstances were you?’ 
They will say, “We were abased in the earth.” The angels will say, “Was God’s earth not 
spacious enough for you to have migrated therein?” Hell will be the refuge for such 
men - a wretched end! Except for the weak among men, women, and children, who are 
unable to devise a plan and are not guided to a way; as for these, perhaps God will 
pardon them. God is Most Clement, Oft Forgiving.}” 

God Most High also said, {You see many of them allying with those who do not 
believe. Evil is what they have sent forward for themselves; God is angered against 
them and they will abide in torment. Had only they believed in God, in the prophet, 
and in what has been revealed to him, they would not have taken them as allies. But 


many of them are transgressors.}™ 





°° Qur’an 5:51. 

3! Qur’an 5:57-58. 
» Qur’an 5:55-56. 
3 Qur’an 4:97-99, 
4 Qur’an 5:80-81. 
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Those who are wronging themselves in these preceding verses are none other 
than those who fail to emigrate despite having the ability to do so, as is indicated by the 
words of God Most High, {Was God’s earth not spacious enough for you to have 
migrated therein?},”° for their wronging of themselves consisted of their failure to 
emigrate, which meant residing with the unbelievers and increasing their numbers. 
And in His words, {whom the angels take in death} there is a warning, that those 
rebuked and punished for this are those who die persisting in this residence [among 
unbelievers]; but as for those who repent of this, and emigrate, and whom death [then] 
overtakes, even if [they are still] en route, [as for them], {whom the angels take in 
death} does not include them. It is hoped that their repentance will be accepted, and 
that they will not die while wronging themselves. This is also indicated by the words of 
God Most High: {Whoever goes forth from his home as an emigrant in the way of God 
and His messenger , and whom death then overtakes, his reward from God is sure. For 
God is Most Forgiving, Most Merciful}.”° 

All of these Qur’anic verses, or most of them, except His words {You see many of 
them allying with those who do not believe .. .} to [this verse’s] end,” are clear texts 
prohibiting alliances with unbelievers.” As for the words of God Most High, {Take not 
the Jews and Christians as allies; they are the allies of each other. Whoever among you 
allies himself with them is one of them. Verily God does not guide the unjust},” [this 


verse indicates that] there remains no pending doubt as to this prohibition. These 


> Qur’an 4:97. 

*° Qur’an 4:100. 

37 Qur’an 5:80-81; see above. 

*8 Al-Wansharis! is making a distinction between the clear command “Take not as allies...” of many of 
the other verses, and this verse, which describes the punishment accruing to a group that has already 
performed a prohibited action. 

° Qur’an 5:51. 
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words of God Most High are likewise: {Oh you who believe! Take not as allies those of 
them, who were given the scripture before you, and the unbelievers, who make of your 
religion a mockery and a sport; but fear God if you are indeed believers.}° 

The repetition of verses to this effect, and their conformity to a single 
consistent theme, confirms the prohibition [of alliance with unbelievers] and removes 
any potential uncertainty” concerning it. For if there is a clear text to this effect, and it 
is confirmed through repetition, then the uncertainty has clearly been removed. 
Moreover, these Qur’anic texts and the prophetic ahadith and the clear consensus of 
scholars are all mutually reinforcing of this interdiction, for concerning this 
prohibition of residence among, and of alliance with, unbelievers, you do not find any 
[scholar] with a divergent opinion among those who pray toward Mecca (ahl al-qibla), 
who adhere to the noble Book which [God describes as follows:] {Falsehood cannot 
approach it from before or behind it. It is a revelation from the Wise, the Praised 
One.}” This is a categorical, religiously-prescribed prohibition,” like the prohibition of 
[eating] carrion, blood, and pork; and of killing a person without right, and its sisters 
[viz., similar violations] of the five absolute needs“ which the leaders of [all] sects and 
religions have agreed are inviolable. Any [scholar] who contradicts this [prohibition] 
now, or who desires disagreement as to those who reside with or rely upon them, by 
permitting this residence, by considering it a matter of little consequence, and by 
making light of its legal status - [any such scholar] has deviated from the religion and 


“ Qur’an 5:57, The connection between these two verses is that both specifically include people of the 
book, Jews and Christians, in addition to the generic “unbelievers.” 

* Rafi‘ li’l-ihtimal al-mutatarriq ilayhi, more literally suggests the removal of any loopholes or weaknesses 
in the case for this prohibition, which would render it probable rather than certain, or qualified rather 
than absolute. 

” Qur’an 41:42. 

“? Fa-huwa tahrim maqtit bi-hi min al-din. 

““ These basic human needs are the protection of religion, life, reason, progency, and reason. 
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parted from the Muslim community. He is defeated with [evidence] that no Muslim can 
defend [himself] against, and he is preceded by [scholarly] consensus, which must not 
be contradicted and the course of which must not be violated. 

The ‘Leader of the Jurists’ Abi al-Walid Ibn Rushd® -- may God have mercy upon 
him - said at the beginning of the chapter on trade in non-Muslim territory (ard al- 
harb) in al-Mugaddimat: 


The obligation to emigrate has not lapsed; rather, emigration remains obligatory until 
the Day of Judgment. And by consensus of the Muslims it is obligatory upon one who 
converts to Islam in non-Muslim territory to not reside there where he will be subject 
to the laws of the polytheists, but to emigrate from there and to reach Muslim 


territory, where he will be subject to their laws [viz., the Muslims’]."° 

The messenger of God - may God bless him and grant him peace - said, “I am 
innocent of any Muslim who resides with the polytheists.””” 

However, those obligated to emigrate [from non-Muslim territory] are not 
prohibited from returning to their homeland if it reverts to a land of belief and of 
Islam, as [had been the case for] the Emigrants among the Companions of the 
messenger of God - may God bless him and grant him peace - [who] were prohibited 
from returning to Mecca. God reserved this [prohibition] for them [viz., the Emigrants] 


because of the merit entailed in it [viz., not returning to Mecca].” 


[Ibn Rushd] said: 





“> Abii al-Walid Muhammad b. Ahmad b. Ahmad b. Rushd al-Jadd (d. 520/1126), a prominent Maliki jurist 
from Cordéba and grandfather of the Ibn Rushd who is known as Averroes. DM 373-74; IM 315-23; SN, 1: 
190. 

“° Ibn Rushd, al-Mugaddimat al-mumahhidat, 2:153. 

“7 Ana bari’ min kulli Muslim yugimu bayna azhur al-mushrikin, could also be translated, “I am not responsible 
for any Muslim who lives among the polytheists.” See full hadith and citation below. 

“8 illa anna hadhihi al-hijra la yuhramu “ala al-muhajir bi-ha al-ruja ila watanihi, in ‘ada dar tman wa-Islam, ka- 
ma hurima “ala al-Muhajirin min ashab rasial Allah -- salla Allahu ‘alayhi wa-sallam - al-ruji ila Makka li’lladht 
iddakharahu Allah la-hum min al-fadl fi dhalika. In al-Muqaddimat al-mumahhidat, Ibn Rushd explains that 
the Muhdjirtin (Emigrants) had been obligated to remain with Muhammad, who prohibited them from 
resettling in Mecca even after the conquest. The Emigrants enjoyed an exclusive status and God granted 
them the utmost merit for their actions. Ibn Rushd, al-Mugaddimat al-mumahhidat, 2:152. 
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Thus, if by virtue of the Book, the Sunna, and the consensus of the community it was 
obligatory for those who converted to Islam in non-Muslim territory to emigrate from 
there and to join the territory of the Muslims; and not to settle or remain among the 
polytheists, in order that they [viz., the converts] not be subject to their laws; then how 
could it be permissible for anyone to enter their territory - where he would be subject 
to their laws - for trade or for any other [reason]!? 

Malik - may God have mercy upon him - deemed it reprehensible for anyone to 
live in a land where the pious ancestors were derided, so how [could it be permissible 
for anyone to live] in a land where [infidels] disbelieve in the Merciful, and where idols 
are worshiped instead of [God]!? Only the soul of a Muslim whose faith is diseased 
could settle upon this. (End). 


If you were to say: 

“What is to be understood from the discussion of the author of al-Muqaddimat, 
and [from that of] other early jurists, is a case in which Islam [i.e., being Muslim] is 
newly added to [an ongoing state of] residence among polytheists. The case which is 
asked about [in the question] is a case in which [a state of] residence [in non-Muslim 
territory] is newly added to an original state of Islam [i.e., being Muslim]. There is a 
vast difference between these two cases, so it is not proper to use [the first case] as the 


evidence [by which to judge] this case for which a rule is now requested.” 


I would say: 

The early jurists’ understanding [of this issue] simply related to those who fail 
to emigrate in the absolute. They exemplified this [failure to emigrate] with one of its 
manifestations, which is [the case of] one who converts to Islam in non-Muslim 
territory and remains there. This [case] which is asked about is likewise a second [of 


this failure’s] manifestations. It differs from the first [case], the one used as an 


“Ibn Rushd, al-Mugaddimat al-mumahhidat, 2:153. 


354 


example, only as to the particular characteristic of residence [in non-Muslim territory] 
being newly added [to an existing state of being Muslim]. 

In the first case, the one used as an example by the [early jurists], [a state of] 
Islam [i.e., being Muslim] is newly added to residence [in non-Muslim territory]. In the 
second case, the one which is asked about and which is assimilated to the [first case], 
residence [in non-Muslim territory] is newly added to Islam [i.e., already being 
Muslim]. The difference as to which [status] is newly added is a superficial one, and 
[this difference] is not considered [as supporting evidence for] the call to limit this 
ruling to [the first case] and to not extend [that ruling] beyond [that first case]. Rather, 
the guiding masters who preceded [us] and whom [we] follow devoted their discussions 
to the case of one who converts to Islam and does not emigrate. This is because this 
submission to to polytheist rule” was nonexistent in the beginning and early period of 
Islam; [this submission] only occurred, according to what has been said,” after 
centuries had passed, and after the extinction of the master mujtahids of the great 
cities.” Thus, because of this — without doubt — none of them turned their attention to 
the legal rules [pertaining to this second case]. 

Then, when submission to Christian rule appeared this time in the fifth century 
A.H. and afterwards, when the cursed Christians - may God destroy them - seized the 


island of Sicily and some regions of al-Andalus, [at that point] some of the jurists” 





°° Al-muwalat al-shirktya. Variants of this phrase (al-muwalat al-kufraniya, al-muwalat al-Nasraniya) are used 
throughout to mean submission to non-Muslim rule. Muwalat (alliance), from the same root as awliya’ 
(allies), links this submission to the Qur’anic verses prohibiting Muslims from allying with non-Muslims, 
and thus also connotes a prohibited form of political alliance or the illegitimate conclusion of a treaty 
with non-Muslims. 

*! ala ma qila could also mean “in the manner described,” but as this added by al-Wansharis! it probably 
reflects his reliance on Ibn Rabr for this point. 

* The eponymous founders of the law schools and their earliest disciples. 

°° Ibn Rabi specifies that they were Maghribt jurists. 
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were questioned about this. They were asked about the legal judgments pertaining to 
those who commit [this submission]. They answered that they [i.e., those Muslims who 
remain in conquered territory] are subject to the same rules as those who convert to 
Islam [in non-Muslim territory] and do not emigrate. [These jurists] assimilated those 
who are asked about [i.e., Muslims in conquered territory], and as to whose legal status 
[the earliest jurists were] silent, to them [i.e., those who convert to Islam in non- 
Muslim territory]. 

[These jurists] considered the two groups to be equivalent in terms of the legal 
rules pertaining to their property and children; they did not see a difference between 
the two groups as to these [two issues]. This is because the two [groups] are as one 
with respect to their submission to the enemy, their living among them, their 
interacting and associating with them, their lack of separation from them, their failure 
to emigrate as is obligatory for them, and [their failure] to flee from them; and [with 
respect to] all of the other reasons which entail these legal rules, on which [the earliest 
jurists] were silent as regards this case whose status is [now] asked about. Thus, [these 
later jurists] - may God have mercy upon them - assimilated the legal rules on which 
they [i.e., the earliest jurists] were silent, and which pertain to those [Muslims] about 
whom they were silent, to the legal rules on which they had elaborated, [and which] 
pertained to those [who converted in non-Muslim territory]. Thus the scope of later 
jurists’ interpretation in this became simply the assimilation of [the status of] those left 
unaddressed to [the status of] a group whose [status] was addressed, and which was 


completely equivalent to [the unaddressed group] in substance. 
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[This answer] from [these later jurists] - may God have mercy upon them - 
represents an impartial examination [of the issue], a cautious use of interpretation, and 
a reliance upon adhering to [the opinions of] the guiding masters who preceded [us] 
and whom [we] follow. Thus [this answer] was of the utmost excellence and beauty. 

As for the evidence from the Sunna that this residence [in non-Muslim territory] 


is prohibited, what al-Tirmidht includes [in his collection] is the following: 


The Prophet - may God bless him and grant him peace - sent an expedition to 
Khath‘am. Some people sought protection by prostrating, but they were quickly killed. 
This reached the Prophet - may God bless him and grant him peace - and he ordered 
that one-half of the blood money be paid to them. He said: ‘Iam innocent of any 
Muslim who lives among polytheists.’ They said: ‘Why, Oh Messenger of God?’ He said, 
‘Their fires should not be visible to one another.’ 


And in the same chapter [of al-Tirmidhi]: “The Prophet - may God bless him and grant 
him peace - said: ‘Do not live among the polytheists or associate with them. Whoever 
lives among them or associates with them, is one of them.” 

The explicit stipulation in these two traditions (hadiths) as to the intended 
meaning is such that it will be obvious to anyone with sound judgment and a correct 
approach to evaluating evidence. The two [traditions] have been established as being 
among the hasan [good] traditions in the six compilations around which the core of 
Islam revolves.” 

[The later jurists] said: ‘There is no evidence that contradicts them [i.e., the 
rulings derived from these traditions]; there is no abrogating [evidence], no [evidence] 


that requires specification [of their legal applicability], or any other [evidence that 





* Jami al-Tirmidhi, Kitab al-Siyar, 1604; Sunan Abi Dawid, Kitab al-Jihad, 2645; Sunan al-Nisa7, Kitab al- 
Qasama, 4780. For Ibn al-‘Arabi’s commentary on this hadith, see ‘Aridat al-Ahwadhi, 4:7:78-79. 

°° Sunan al-Tirmidhi, Kitab al-Siyar, 1650; Sunan Abt Dawiid, Kitab al-Jihad, 2787. 

°° For a description of the six collections and terminology used to rank the reliability of traditions, see: 
Muhammad Zubayr Siddiqi, Hadith Literature: Its Origin, Development, and Special Features, revised ed. 
(Cambridge: Islamic Texts Society, 1993). 
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would qualify the applicability of these rulings]. No Muslim disagrees as to what these 
two [traditions] stipulate. This is sufficient [support] for using these two [traditions] as 
evidence [as to legal rules]. 

This is in addition to mutual corroboration between these two [traditions] and 
explicit texts of the Book, and [between these two traditions and] the legal maxims; and 
the attestation of these two [sources] to the two [traditions]. 

In Sunan Abi Dawid, in a tradition related from Mu‘awiya,” he stated: “I heard 
the messenger of God - may God bless him and grant him peace - say: ‘The duty to 
emigrate will not cease until repentance ceases; and repentance will not cease until the 
sun rises from the west.” 

On this [same topic] is a tradition narrated by Ibn ‘Abbas. He stated: “The 
messenger of God - may God bless him and grant him peace - said on the day of the 
conquest of Mecca: ‘There is no hijra after the conquest; but there [remains the 
obligation of] jihad, and [correct] intention; when you are summoned to battle, then go 
forty?” 

Abi Sulayman al-Khattabi® said: 


Emigration was recommended at the beginning of Islam, not obligatory; and this is the 
word of God - may He be exalted - {Whoever emigrates in the way of God will find 
many refuges and abundance in the earth}.*' This was revealed when the polytheists’ 
insults against the Muslims in Mecca intensified. Then, emigration became obligatory 
for Muslims upon the Prophet’s - may God bless him and grant him peace - departure 
for Medina. [The Muslims] were ordered to move to his city, in order to be with him 





Abd Allah b. Mu‘awiya b. ‘Abd Allah b. Ja‘far b. Abi Talib (d. 130/747 or 748). EI’, s.v. “Abd Allah b. 
Mu‘awiya.” 

°° Sunan Abi Dawid, Kitab al-Jihad, 2479. 

°° Sahih al-Bukhart, Kitab al-Jihad wa’l-Siyar, 2783; Sahih Muslim, Kitab al-Hajj, 1353; Sunan al-Tirmidhi, Kitab 
al-Siyar, 1590. 

® Hamd (or Ahmad) b. Muhammad b. Ibrahim b. Khattab al-Busti, known as Abi Sulayman al-Khattabt (d. 
386/996 or 388/998) was a well-traveled jurist and traditionist who was born and died in Bust, in 
modern-day Afghanistan. EI’, s.v. “Al-Khattabi.” 

* Qur’an 4:100. 
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and to cooperate and band together if anything serious befell them; and to learn and 
study the affairs of their religion. 

Fear of the Quraysh, who are the people of Mecca, had become great in that time. 
Thus when Mecca was conquered and submitted in obedience, this meaning [of the 
obligation to emigrate] came to an end. The obligatory nature of emigration was lifted, 
and its status returned that of a recommended or desirable duty. 

Thus these are two hijras. Of the two, the one that has ceased is the obligatory one. 
The one that remains is the recommended one. This is how the two traditions may be 
reconciled, despite the disparity that exists between [the quality of] their chains of 
transmission. The chain of transmission for the tradition reported by Ibn ‘Abbas is 
muttasil sahih (sound, with an uninterrupted chain of narrators), and the chain of 
transmission [for the tradition reported by] Mu‘awiya has a point of weakness (fihi 
maqal). (End.) 


I say:” These two hijras which are addressed in the traditions [reported by] 
Mu‘awiya and Ibn ‘Abbas are the two hijras which ceased to be obligatory upon the 
conquest of Mecca. The first hijra is that which is motivated by fear for one’s religion 
and person, like the Hijra of the Prophet - may God bless him and grant him peace - 
and of his Meccan Companions. This [hijra] was an obligation for them,” without which 
[their] faith would not have been complete. The second [hijra] consisted of emigrating 
to the Prophet - may God bless him and grant him peace - in his abode, where he had 
settled. Those who went to him pledged their allegiance [to him] on the basis of their 
hijra, while others pledged their allegiance on the basis of Islam. 

As for emigration from the land of unbelief, it is obligatory until the Day of 


Judgment. Ibn al-‘Arabi stated in al-Ahkam:” 


Moving about on the earth is divided into six categories: 

The first: Emigration, which is leaving the land of war for the land of Islam. This 
was an obligation in the days of the Prophet - may God bless him and grant him peace - 
and this hijra remains obligatory until the Day of Judgment. The [hijra] which ceased 
with the conquest [of Mecca] was [the one that consisted of] travelling to the Prophet - 
may God bless him and grant him peace - wherever he was. [It is obligatory for anyone 


* Despite al-Wansharis1’s “I say,” this next paragraph is taken from Ibn al-‘Arabi’s ‘Aridat al-ahwadhi, with 
some re-arrangement and the addition of the reference to the two hadith reports; Ibn al-‘Arabi was only 
referring to the “no hijra” tradition. Ibn al-‘Arabi, ‘Aridat al-ahwadhi, 4:7:66. 

* Najib’s edition (67) reads “to him,” as does the Rabat printed edition (2:126). “To them” makes more 
sense here and is the variant that appears in Mu’nis’s edition (34) and in Ibn al-‘Arabt. 

“ The following passage appears in Ibn al-‘Arabi’s Ahkam al-Qur’an, a work of exegesis covering 500 verses 
of the Qur’an of legal import. Ibn al-‘Arabi, Ahkam al-Qur’an, ed. Rida Faraj al-Hamami (Beirut: Al- 
Maktaba al-‘Asriya, 2003), 1:496. 
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who converts to Islam in the land of war to depart for the land of Islam].® If he remains 
in the land of war he commits and act of disobedience to God, and there is 
disagreement as to his status. 


See the rest of the categories of emigration in [Ibn al-‘Arabt’s al-Ahkam]. 


Ibn al-‘Arabi also stated in al-‘Arida: © 


God first prohibited Muslims to reside among polytheists in Mecca, and obligated them 
to join the Prophet in Medina. When God granted victory over Mecca, the hijra lapsed, 
and the prohibition on residence among polytheists remained. 

Those who sought protection by prostrating had not converted to Islam and 
remained among the polytheists; their seeking protection was only [conceived] at that 
moment. Yes, [it is true] that it is not permissible to kill one who hastens to Islam when 
he sees the sword at his head, by community consensus. But they were killed for one of 
two reasons: Either because prostration does not provide inviolability, and inviolability 
is only [achieved] through faith, as evidenced by pronouncing the two testifications of 
faith; or, because those who killed them did not know that [prostrating] made them 
inviolable. This [latter possibility] is the correct [one]. For when Khalid” rushed to kill 
the Bani Jadhima, they said: “We have converted (saba’na)!” and they did not know to 
say “We have converted to Islam (aslamna)!” So he killed them. The Prophet - may God 
bless him and grant him peace - paid blood money to [their families] because of 
Khalid’s offense. The offenses of the ruler (imam) and his commander are [payable] 
from the treasury [bayt al-mal]. 

He also said: This indicates that saying specifically “There is no God but God and 
Muhammad is the messenger of God” is not a condition of [converting to] Islam... 
[Muhammad] only paid half of the blood-money [to those who prostrated] out of 
concern for compromise and the common good.” He paid the people of Jadhima twice 
that amount [i.e., full blood-money],” in accordance with what was required by the 
circumstances of each one, based on their word.” 

The scholars disagreed as to the status of one who converts to Islam and remains in 
non-Muslim territory (dar al-harb).” Can he be killed, or his family and property 
captured? Malik said: “His life is spared, but his property can be taken, until he 





® This sentence in brackets does not appear in al-Wansharisi, but is necessary to understand this passage 
taken from Ibn al-‘Arabi (al-Ahkam, 1:496). This passage in al-Wansharisi differs slightly from that given 
in Ibn al-‘Arabr; most notably, in al-Ahkam Ibn al-‘Arabt states that there are many categories of 
movement on the earth, that the first type is hijra, and that there are six categories of hijra (not of 
movement in general). 

°° Ibn al-‘Arabi, ‘Aridat al-ahwadhi, 4:7:79. 

* Sayf al-Din Khalid b. al-Walid (d. 21/642), one of the most prominent military commanders of the early 
conquests. 

* gala. It is unclear to whom this sentence is attributed; it may be that Ibn al-‘Arabi has taken this entire 
passage from another work and this marks the beginning of a new section taken from that work. 

* In the elided section, Ibn al-‘Arabt states that if someone says he is Muslim, this should suffice to give 
him the legal status of being Muslim. He also notes that he has already made this point in another work. 
” Ibn al-‘Arabi reads mithla dhdlika (the same amount), while al-Wansharisi reads mithlay dhalika (twice as 
much). The difference in the two cases appears to be that some of people of Khath‘am were engaged in 
battle, and the status of those who prostrated was ambiguous; whereas the people of Jadhima had 
already converted, and they laid down their arms when Khalid arrived. 

” After Khalid’s return, Muhammad sent ‘AII to speak with the people of Jadhima and compensate them 
for all their lost lives and damaged property. For an account of the Jadhima incident, see Ibn Ishaq, The 
Life of Muhammad, trans. A. Guillaume (Oxford: Oxford University Press, 2003), 561-65. 

” For an overview of opinions on this issue across time and legal schools, including many of the opinions 
cited by al-Wansharisi, see Abou El Fadl, “Muslim Minorities,” 165-69. 
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establishes [legal] ownership of it within Muslim territory (dar al-Islam).”” It was also 


said that he [i-e., the convert] has ownership of his property and his family; al-Shafit 
supported this view.” The issue is examined among the [other] issues about which 
there is scholarly disagreement, building on the questions of whether or not the harbi 
(resident of dar al-harb) can possess valid ownership, and whether the guarantor of 
inviolability (al-“asim) is Islam or [being in Muslim] territory.” 

Those who say that he possesses valid ownership hold to [the following statement 
of [Muhammad’s] - may God bless him and grant him peace - : “Has ‘Aqil left us a 
home? ...””° [They also] hold to his statement —- may God bless him and grant him 
peace - “I was ordered to fight people until they say, ‘There is no God but God.’ When 
they have professed this, they have protected their lives and their property from me, 
except by [legal] right to it.””” [Muhammad] thus treated lives and property equally, 
and linked them by a possessive construction to them [i.e., the converts]; and [this] 
possessive construction necessarily indicates ownership. He then stated that he among 
them who converts to Islam is inviolable, which necessarily indicates that no one may 
act against him.” 


Those who attribute to him his property also hold to [Muhammad’s] statement - may 
God bless him and grant him peace - “Whoever converts to Islam and owns something, 
that is his [lawful property];”” and to his statement - may God bless him and grant him 
peace - “The property of any Muslim is not licit other than by his consent.”” 

As for Malik and Abi Hanifa and those who agree with them: they hold that the 
guarantor of inviolability is, rather, [being in Muslim] territory; so as long as a Muslim 
does not establish possession of his property and child within Muslim territory, 


whatever is taken from that [property] in the land of unbelief is booty (fay’) for the 


Muslims. It is as though they [i.e., those who agree with Malik and Abi Hanifa] do not 





® Tbn al-‘Arabi notes here that Abu Hanifa likewise held this position. 

™ The Rabat-Beirut edition (2:127) mistakenly reads innahu yajiiz malahu, while ‘Aridat al-ahwadhi (4:7:79) 
reads yahuz. 

® This second question regarding what gives protection, and the following hadith regarding ‘Aqil, are not 
in Ibn al-‘Arabi’s text. 

7° Sahih al-Bukhart, Kitab al-Maghazi, 4282; Sahih Muslim, Kitab al-Hajj, 1351. The remainder of the statement 
indicates that non-believers and believers do not inherit from each other; meaning that non-believers 
have possession of their own property. ‘Aqil, the son of Muhammad’s uncle Abi Talib, did not convert to 
Islam until after he had inherited property from a number of non-Muslims in Mecca. After converting, 
he sold everything and emigrated to Medina. Najib, Asnd al-matdjir, 73, n. 1. 

7 Sahih al-Bukhari, Kitab al-Zakat, 20 and Kitab al-Jihad, 2946; Sahih Muslim, Kitab al-Iman, 20. 

Tn Ibn al-‘Arabi, this passage reads: “He then stated that they [i.e. the lives and property] were 
protected, and this necessarily indicates that no one had a right to them.” Ibn al-‘Arabi, ‘Aridat al- 
ahwadhi, 4:7:79. 

” Al-Sunan al-Kubra, al-Bayhaqi; for reference, see Najib, Asnd al-matdjir, 74, n. 3. 

% al-Sunan al-Kubra, al-Bayhaqi; for reference, see Najib, Asna al-matdjir, 74, n. 4. 
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consider the unbelievers to have ownership [over anything]; rather, their property and 
children are licit to any Muslim capable of [seizing] them, as [is the case concerning] 
their lives.** Whoever among them converts to Islam, and does not establish possession 
of any property or child [belonging to him] within Muslim territory, it is as though he 
does not have any property or children; and it is as though the ownership [of these 
things is attributed] to the unbelievers, just as the territory belongs to them. The 
Muslim does not have real ownership if he is among them [i.e., the unbelievers.]” 

Ibn al-‘Arabi also stated: “The guarantor of inviolability for the Muslim’s life is 
Islam, and for his property, [being in Muslim] territory.”* 

Al-Shafii said: “The guarantor of inviolability for both of them together is 
Islam.” 

Abi Hanifa said: “The guarantor of inviolability which is relevant to assessing 

[the monetary compensation] for them both is the territory, while [the guarantor of 


protection which is] relevant to assessing sin is Islam.”* The explanation for this is 


that in the case of one who converts to Islam and does not emigrate, and is killed, 





*! That is, the lives of non-Muslims, which are not protected. 

* These two analogies rely on somewhat contradictory images: either the unbelievers own nothing, or 
they own everything in their territory. The characterization of the Maliki and Hanafi positions that al- 
Wansharis! is attempting to convey appears to be thus: The property, families, and lives of unbelievers 
outside of Muslim territory are not protected; they are licit to Muslims (subject to the rules governing 
warfare). When an unbeliever converts to Islam, that conversion does not change the legal status of his 
property and family, which remain unprotected and licit to Muslim expeditions from Muslim territory. 
The legal status of all property in non-Muslim territory is the same, because it is the territory that is the 
determining factor in the status of property and family. In order to establish valid ownership of his 
property, the convert must bring that property to Muslim territory. 

3 This statement does not explicitly appear in the passages of Ibn al-‘Arabt‘s al-Ahkam and ‘Aridat al- 
ahwadhi from which al-Wansharisi has been quoting. This would be accurate as a continuation of Ibn al- 
“Arabi's characterizations of the opinions of Malik and Abi Hanifa, but is not the opinion that Ibn al- 
“Arabi himself held; as will become clear, he agreed with al-Shafi‘’s position. Indeed, this statement 
more clearly resembles a description of Malik’s position which is recorded in Ibn Rabr’s text and slightly 
precedes a section in which the latter jurist begins to quote from Ibn al-‘Arabt. 

** For a more detailed discussion of al-ShafiT’s position see Najib, Asna al-matajir, 75, n. 3. 

* Tbn al-‘Arabt discusses this position in his exegesis of Qur’an 4:92, which addresses compensation and 
atonement for the accidental killing of believers, including those residing outside Muslim territory. Ibn 
al-‘Arabi, al-Ahkam, 1:490-91. 
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atonement but not blood money or retaliation is required [in compensation for his 
killing], according to Abi Hanifa.” If he had emigrated, atonement and blood money 
paid to the [the convert’s] tribe would [both] be required. 

It has been said: According to this, Malik and al-ShafiT held that [the convert’s] 
life should be spared. And Abi Hanifa held that the accidental killing [of the convert] 
does not necessitate the payment of blood money, but rather necessitates atonement 
only. This [latter opinion] is the apparent meaning [of the relevant Qur’anic verses], as 
explained by the exegetes. They cite as evidence for this [opinion] the words of [God] 
Most High: {As for those who believed but did not emigrate; You owe them no loyalty 
until they emigrate},°’ and the words of [God] Most High: {If he belonged to a people 
hostile to you, and was a believer, the freeing of a believing slave (is required of the 
killer)}; [God] does not mention blood money [in this latter verse].* [The exegetes] 
said: What this believer signifies [in this latter verse] is none other than the Muslim 
who fails to emigrate, because he is a believer among an enemy people. And so he is 
one of them, according to the words of [God] Most High: {Whoever among you allies 
himself with them is one of them}.” Thus he is a believer from an enemy people. Thus, 
when blood money is mentioned at the beginning of the verse, for [the killing of] any 


believer in general; and at the end of the verse, for [the killing of] a believer whose 


*° The atonement specified in Qur’an 4:92 is the freeing of a Muslim slave, as will be shown below. Ibn al- 
‘Arabi discusses possible reasons for blood money not being mentioned in this verse as obligatory in the 
case of Muslims living in non-Muslim territory in both al-Ahkam (1:490-91) and ‘Aridat al-ahwadhi (4:7:79). 
He suggests, among other possibilities, that the Muslim wrongfully killed may not have any Muslim 
relatives; giving money to non-Muslims in non-Muslim territory would strengthen them in war against 
Muslims. 

87 Qur’an 8:72. 

8 Qur’an 4:92. This is the verse which covers the atonement and compensation required for the 
accidental killing of three types of believers: believers in general, those belonging to enemy peoples, and 
those whose people have a treaty with the Muslims. Blood money is mentioned as due in the first and 
last cases, but only the freeing of a believing slave is mentioned as being required for the middle case. 

8 Qur’an 5:51. 
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people are under a treaty and alliance with us - and they are the dhimmis (Christians 
and Jews in Muslim territory) - ; and [the verse] is silent regarding [blood money] in 
the [case of] this believer who is among the enemies; this indicates that [blood money] 
is not in effect [for this case] and that atonement alone is required [for killing this type 
of believer]. This is the rule regarding the legal status of his life. 


Ibn al-‘Arabi said: 


It was in Khurasan”' that this issue was of great importance. The Malikis did not 


encounter it, nor did the Iraqi masters know of it. So how should Maghribi mugallids 
(jurists who adhere to previously established doctrines) [deal with this issue]?” 

As evidence for their opinion that the guarantor of inviolability is [being in 
Muslim] territory, Aba Hanifa’s followers state that it is fortresses and citadels which 
are used for guarding and preserving [lives and property] and for warding off 
[dangers]. And [they state] that if the infidel came to be in our territory, his life and 
property would be protected. Thus, [the issue] becomes like [the legal status of] 
property: If it has been left lying in the road, cutting off [the hand of one who takes it] 
is not required; but if it has been put away inside its place of safekeeping, then cutting 
off [the hand of any thief who steals it] would be indicated. 

Al-ShafiT uses as evidence the words of the Prophet - may God bless him and grant 
him peace -: “I was ordered to fight people until they say, ‘There is no God but God.’ 
When they have professed this, they have protected their lives and their property from 
me, except by [legal] right to it.” This [text] stipulates that the guarantor of 





°° | have not yet been able to locate the following passage within Ibn al-‘Arabt’s works. 

*' Khurasan, meaning “the land of sunrise” referred broadly to the lands east of western Persia, including 
Central Asia and Afghanistan, as well as specifically to a region of northeastern Persia. The term is 
analogous to the Maghrib, literally the place where the sun sets, which can refer broadly to the western 
lands of Islam, or to North Africa, or in modern times to Morocco. EI’, s.v. “Khurasan.” 

” Qala Ibn al-‘Arabi: “Wa-hadhihi al-mas’ala Khurasaniya ‘izam, lam tablughha al-Maliktya wa-la ‘arafatha al- 
a’imma al-‘Iraqiya, fa-kayfa bi’l-mugallida al-Maghribiya?” This could also be translated, “So how should 
later Maghribt jurists know how to deal with this issue?” or “So how would they have any precedent on 
which to rely?” It seems that Ibn al-‘Arabt is emphasizing his peers’ geographical and temporal distance 
from any developed legal discourse on Muslims living in non-Muslim territory; Khurasan and the 
Maghrib represent opposite ends of the Islamic world. Abou El Fad] (“Muslim Minorities,” 169) 
paraphrases Ibn al-‘Arabi’s statement as “an obstinate issue that has not been dealt with systematically 
by Maliki jurists.” It should be noted, however, that without being able to place this passage in the 
context of Ibn al-‘Arabi’s work, we cannot be certain what specific “issue” he has been discussing up to 
this point. Abou El Fadl quite reasonably assumes this issue is the inviolability of the lives and property 
of Muslims in non-Muslim territory, which is the subject of the quoted material following what we have 
here as Ibn al-‘Arabi’s opening statement. Paraphrasing this statement as noting the absence of a 
developed or systematic legal discourse on this issue thus reflects the fact that there were some existing 
opinions on Muslims’ inviolability while in dar al-harb within the Maliki school, as seen in the responses 
to Muslims who stayed in Barcelona after its conquest in 185/801 (Abou El Fadl, “Muslim Minorities,” 
169; Molénat, “Le probléme,” 396-97; al-Wansharisi, al-Mi‘ydr 2:129-30; also see below). Miller 
(“Obligation to Emigrate,” 265), who apparently takes Abou El Fadl’s paraphrase to be a translation and 
adopts it as her own (but cites the Mi‘yar), makes the unwarranted assumption that Ibn al-‘Arabi’s “issue” 
refers to the Mudéjar predicament as a whole. 

* See n. 77 above. 
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inviolability of one’s person and property consists only of professing Islam. Even if a 
Muslim entered dar al-harb, his life and property would [remain] inviolable. [The legal 
status of the] territory is of no relevance. 

As for the opinion of our fellow [Malikis], that Islam is the guarantor of 
inviolability for one’s person but not for children or property; and [as for] the opinion 
of the followers of Abt Hanifa, that only citadels protect and preserve; these are idle 
discussions. This is because they relate to the tangible protection gained by an infidel 
or rebel [behind physical walls], and this is not considered in [determining] the law. 
[Scholarly] discussion should only concern what is legally relevant. 

Do you not see that Muslim rebels and infidels may protect themselves with 
citadels, but the lives and property of both [groups] are both licit? [With regard to 
their lives], one of them [i.e., the infidel] is licit in an absolute sense, and the other on 
condition that he persists rather than desists, continues [to engage in rebellion], and 
refuses [to repent]. Property, on the other hand, is only made inviolable through the 
owner’s protection of it, by having it with him in a place of safekeeping. 


I say:” Ashhab and Sahniin” agreed with the opinion of al-Shafit, which is also the 
choice of Abi Bakr b. al-‘Arabi, according to what is indicated by his discussion here. 
Abii Hanifa and Asbagh b. al-Faraj” shared the opinion of Malik, which Ibn Rushd also 
chose, and which is the commonly accepted view (al-mashhir) of Malik, may God have 
mercy upon him. The source of disagreement [between these two groups] is what has 
been previously set forth.” 

The renowned jurist and judge Abu ‘Abd Allah b. al-Hajj”* and other later jurists 
treated the [question of] the property of this Muslim who is being asked about - the 
one who is a resident of dar al-harb and does not leave [that territory] after the tyrant 


seizes it - as analogous to the preceding disagreement among the master jurists of the 


What follows is al-Wansharisi’s commentary. 

* “Abd al-Salam Sahniin b. Sa‘d (d. 240/854) wrote al-Mudawwana, one of the Maliki school’s foundational 
texts. DM 263-68; El’, s.v. “Sahniin;” IM 117-121, 147-151; SN, vol. 1, 103-105. 

°° Asbagh b. al-Faraj b. al-Sa‘Id al-Nafi‘ (d. 225/840), was a prominent Egyptian Maliki student of Ibn al- 
Qasim. DM, 157-58. 

*”’ That is, whether or not harbis can possess valid ownership, and whether it is being Muslim or being in 
Muslim territory that provides inviolability for lives and possessions. 

°8 Abii ‘Abd Allah Muhammad b. Ahmad, known as Ibn al-Hajj (d. 529/1134), was a judge of Corddba. QA, 
134; ZK, 5:317. A collection of his fatwas are preserved in the Moroccan National Library in Rabat (Nawazil 
Ibn al-Hajj, ms. 55J) and possibly in the Tunisian National Library in Tunis (Fatawa Ibn al-Hajj, ms. 21086); I 
did not inspect the latter to confirm this as the same text and author. The Rabat manuscript is a work of 
ahkam, covering only areas of law that would fall under a judge’s jurisdiction. I was unable to locate this 
discussion in the manuscript. 
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great cities as to [the legal status of] the property of one who converts to Islam and 
resides in dar al-harb. Then, after joining together and equating these assimilated rules 
[for the property of both conquered Muslims and converts], Ibn al-Hajj makes a 
distinction [between the two cases]. [He reasons] that the property of the convert was 
licit prior to his conversion to Islam, as opposed to the property of the [conquered] 
Muslim. This is because [the latter’s] ownership never ceased, and he had at no prior 
point been an infidel, [which would have made] his property and children licit to the 
Muslims at some point. Thus no one may rightfully act against either [the conquered 
Muslim’s life or property]. [Ibn al-Hajj said]: This is the preponderant (rajih) opinion in 
this discussion; it is made clear by the supporting evidence and by reasoned 
examination, and, upon consideration of the previously presented source of 
disagreement, is so evident as to not be lost on anyone. 

[Ibn al-Hajj] supports this distinction with another text,” which is an issue 
addressed in the Sama‘ Yahyd,"” in the chapter on jihad. The passage is as follows: 


I asked him [i.e., Yahya b. Yahya asked Ibn al-Qasim™”] about those Muslims from 
Barcelona who failed to move away from them [i.e., the Christian conquerors] after the 
year which had been set [by the Christians as the grace period] for their departure on 
the day [the city] was conquered.'’” They then attacked Muslims, seeking to protect 
themselves, because they feared being killed if they were defeated [by Muslims 
retaking the city]. [Ibn al-Qasim] said: I do not see his status as any different from that 
of the criminal or illegitimate rebel (al-muhdarib) who steals from Muslims in dar al-Islam; 
this is because he remains within the religion of Islam. If he is caught, his case is 
referred to the ruler, who judges his case in the same way he would judge those 


” while this could also be translated as “This distinction is also supported by another text,” what follows 
makes it clear that al-Wansharist is still quoting from Ibn al-Hajj here, who must cite this passage from 
the Mustakhraja (see below) as a continuation of his own argument (al-Wansharisi, al-Mi‘yar, 2:129-30). 
Mu’nis also labels this section as Ibn al-Hajj’s opinion, but without comment (“Asna al-matajir,” 39-40). 
© Aba Muhammad Yahya b. Yahya al-Laythi (d. 234/848), a Cordéban jurist, is credited with the 
introduction of Malik’s Muwatta’ in al-Andalus. The Sama‘ Yahya refers to Yahya’s recension of the 
Muwatta’, which became the canonical version of this text in the Islamic West (there were several other 
transmissions). EI’, s.v. “Yahya b. Yahya al-Laythi;” DM, 431-32. 

Abd al-Rahmaan b. al-Qasim al-“Utadi (d. 191/806-7), known as Ibn al-Qasim, was the most prominent 
Egyptian disciple of Malik and transmitted his master’s opinions, along with his own commentary, to his 
(Ibn al-Qasim’s) students, including Yahya b. Yahya. DM, 239-41. 

‘© Barcelona was conquered in 185/801. 
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involved in corruption and rebellion.” As for his property, I do not see that it is 
permissible for anyone to take it.” 


105 


The relevant part of the [passage] ends [here]. 


Ibn Rushd [commented on this passage as follows]:'”° 


His [viz., Ibn al-Qasim’s] opinion that their [participation in] attacking Muslims is 
equivalent to the position of criminal or illegitimate rebels (muhdribin) is correct. 
There is no difference of opinion as to this, because if a Muslim fights [other Muslims], 
whether his rebellion be in Muslim territory or in infidel territory, the judgment 
regarding him is the same. As for his opinion regarding his property - that it is not 
permitted for anyone to take it - this [opinion] is a clear contradiction of Malik’s 
opinion in the Mudawwana regarding the case of one who converts to Islam in dar al- 
harb, after which the Muslims invade that territory and take his family and property - 
which is that all of that is booty (fay’), since [Malik] did not distinguish in this matter 
between the army’s capturing his property and child before or after [the convert’s] 
departure [from dar al-harb toward dar al-Islam]. (End).’”’ 


* On the comparison between Muslims in dar al-harb and rebels, and the translation of muharib here as 
“criminal or illegitimate rebel,” see Abou El Fadl, “Muslim Minorities,” 169. 

™ This is a passage from the Mustakhraja or ‘Utbiya of Abi ‘Abd Allah Muhammad b. Ahmad al-‘Utbt (d. 
254-5/868-9). Al-Utbi, an Andalust jurist originally from Cordéba, compiled this legal work after 
studying with Yahya b. Yahya, Sahni, and other major transmitters of Maliki doctrine. The ‘Utbiya did 
not survive as an independent text, but is preserved in its entirely in Ibn Rushd’s al-Baydan wa’l-Tahsil, a 
commentary on the ‘Utbiya. For this passage, see: Ibn Rushd (the grandfather, d. 520/1126), Al-Bayan 
wa'l-tahsil wa’l-sharh wa1l-tawjih wa’l-ta‘lil fi masa’il al-Mustakhraja, ed. Muhammad Hajji, et al., 2" ed. 
(Beirut: Dar al-Gharb al-Islami, 1988), 3:41-42. Ibn Abi Zayd al-Qayrawani (d. 386/996) also drew heavily 
from al-Utbi’s work in his al-Nawadir wa1l-Ziyadat. For this passage, see: Ibn Abi Zayd al-Qayrawani, Al- 
Nawadir wa’l-ziyadat ‘ala ma fi al-Mudawwana min ghayriha min al-ummuhat, ed. ‘Abd al Fattah Muhammad 
al-Hulw, et al. (Beirut: Dar al-Gharb al-Islami, 1999), 3:352. 

® This passage continues as follows in the ‘Utbiya, as quoted in al-Bayan: “[Ibn al-Qasim] said: If he was 
forced and commanded to do what he did, and was unable to disobey his commander out of fear for his 
life, then I do not see that he is a rebel, or that he should be killed if captured; nor is he punished, if it is 
clear that he was commanded to do this and feared for his life.” Ibn Rushd, al-Baydn, 3:42; Ibn Abi Zayd, 
al-Nawddir, 3:352. Molénat argues that al-Wansharist has intentionally omitted the end of this passage in 
order to remove the possibility of pardoning Muslims forced by Christians to assist military efforts 
against other Muslims. This is an unwarranted assumption, as it is most likely Ibn al-Hajj’s omission, and 
for a different reason: Ibn al-Hajj, and later al-Wansharis1, are discussing whether or not there is a 
legally significant distinction between the convert and the conquered Muslim with regard to inviolability 
of life, family, and property; the question of coercion in determining guilt for crimes is a separate legal 
issue, and although it may also happen to have bearing on the status of lives, property, and family, it 
does not have bearing on the particular legal point under discussion. See Molénat, “Le probléme,” 397, 
399, 

+6 Al-Wansharisi uses the following commentary by Ibn Rushd on the just-quoted passage from the 
‘Utbiya to refute Ibn al-Hajj’s distinction between the convert and conquered Muslim; thus al-Wansharist 
has finished citing from Ibn al-Hajj and is now drawing directly from al-Bayan. Al-Wansharisi, al-Mi‘yar, 
2:130; Ibn Rushd, al-Bayan, 3:42. 

°’ The point is that the convert’s property and family, if captured in dar al-harb, may be taken as booty 
whether or not the convert is still with them or has left them behind and moved to dar al-Islam. Ibn 
Rushd is equating the status of Muslims who remain in dar al-harb after it is conquered by non-Muslims, 
and non-Muslims who convert to Islam in dar al-harb. Al-Wansharisi, al-Mi‘yar, 2:130; Ibn Rushd, al-Bayan, 
3:42. 
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I say [viz., al-Wansharisi]: 

This opinion of Ibn Rushd evidently calls for considering as the preponderant 
opinion [on this issue,] a different [opinion] from that which his contemporary from 
the same city, the judge Abi ‘Abd Allah b. al-Hajj, considered to be the preponderant 
opinion concerning the property and children of those [Muslims] who are being asked 
about; so consider this. 

Some of the master jurists who have examined [this issue] say that it is apparent 
that the judgments pertaining to them (viz., those who convert in dar al-harb) with 
regard to their persons, children, and property are [also] valid for those residing with 
the hostile Christians [in non-Muslim territory], in accordance with the difference of 
opinion that has been established and the determination of the preponderant opinion 
which has been set forth [above].’* Then, if they fight us along with their allies, at that 
point the opinion that their lives are licit [indisputably] becomes the preponderant 
one. If they financially support their fighting us, the opinion that their property is licit 
becomes preponderant. And capturing their children has been determined to be the 
preponderant opinion, in order to free them from their hands and to raise them among 
Muslims, safe from being lured from their religion (al-fitna fral-din), and protected from 


the sin of not emigrating. 





*§ This opinion appears to mean that it is taken as the most evident option that the status of the 
conquered Muslim should be considered analogous to the status of the convert to Islam in enemy 
territory. Once this is determined, the disagreements regarding the status of the convert’s property (licit 
or not), based on the underlying points of dispute (do harbis truly own anything, does Islam or Muslim 
territory guarantee inviolability), apply also to the conquered Muslim. Thus, one could argue for either 
the inviolability of his property or for its being licit, along the same lines as the opinions presented 
above. Two scholars’ opposing determinations of the preponderant opinion were presented, that of Ibn 
al-Hajj, favoring the inviolability of the conquered Muslims’ property, and that Ibn Rushd, favoring its 
being licit. 
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[Regarding] what is mentioned in the question concerning the regret and 
resentment that has overtaken some of the emigrants from enemy territory to Muslim 
territory, as a result of their alleged poverty and lack of subsistence - this is an invalid 
claim and an unsound supposition in the view of the noble law.” Only someone of 
weak conviction, or rather, devoid of all sense and religion, would be deluded by this 
reasoning, consider it [legally consequential], and direct his attention toward it. How 
could one imagine that this reasoning constitutes an argument for removing the 
obligation to emigrate from dar al-harb? While in the lands of Islam - may God exalt His 
word - is a spacious domain for the strong and the weak, and the rich and the poor." 
God made the[se] lands expansive so that those afflicted with this infidel blow and 
Christian strike at their religion, family, and offspring might take refuge in them. 

A large group among the most important and greatest Companions - may God 
be pleased with them - emigrated to Abyssinia (ard al-Habasha), fleeing with their 
religion from the torment of the polytheists, the people of Mecca. Among this noble 
delegation were Ja‘far b. Abi Talib, Abi Salama b. ‘Abd al-Asad, “Uthman b. ‘Affan, and 
Abi ‘Ubayda b. al-Jarrah."" The case of Abyssinia is well known. Others emigrated to 
other places, relinquishing their homes, property, children, and elders; and 
renouncing, fighting and battling them [viz., the polytheists]; holding fast to their 
religion and abandoning their worldly interests. 

So how [could one think of staying in or returning to non-Muslim territory] for 


some ephemeral worldly pursuit, the relinquishing and renouncing of which would not 





‘©? This means that this is not a legally relevant or significant factor which would bring about a change in 
the ruling. 

%° Al-thaqil wa'l-khafif, literally “the heavy and the light.” Najib notes that exegetes gloss this as ‘young 
and old,’ or ‘rich and poor,’ or similar opposed pairs. Najib, Asnd al-matajir, 85. 

™ For the biographies of these Companions, see Najib, Asnd al-matajir, 85-86. 
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adversely affect making a living among Muslims or impact the bounty [available in 
Muslim territory] for those seeking subsistence? [This is] especially [true] in this 
devout Maghrib region - may God preserve it, augment its honor and glory, and 
protect it from changes of fortune and sorrows, from the central lands to the borders - 
for its soil is among the most fertile, and its lands among the most spacious in length 
and width, on God’s earth, particularly the city of Fez and the areas under its 
jurisdiction, its surrounding regions in every direction, and its districts. 

If indeed this delusion is clearly proven,’” and its holder lacks - God forbid - 
discernment, sound reason, and understanding - then he has furnished a sign and 
proof of his vile and contemptible character by giving greater weight to a despicable, 
ephemeral worldly goal than to a pious action rewarded in the hereafter. This 
weighing [of the two] and giving preponderance [to worldly pursuits] is a great wrong; 
whoever has preferred this and fallen into [this belief] has suffered a loss and gone 
astray. 

This [emigrant who was so] deceived in concluding his bargain [i.e., preferring 
this world and losing the hereafter] - the one who regretted his emigration from a land 
in which the trinity [of God] is alleged,"” in which church bells are rung, in which Satan 
is worshipped and the Merciful [God] is renounced’ - did he not realize that man has 
only his religion, through which [is obtained] his eternal salvation and happiness in the 
hereafter, and for which he should exert his priceless soul, to say nothing of most of his 


wealth? 





™ That is, if it is clearly proven that the any of the emigrants regrets his emigration or wishes to return 
to Iberia because of a lack of material comfort in the Maghrib. 

“8 yudda‘a fiha al-tathlith; this could also be yud‘'a, meaning the trinity is invoked or prayed to. 

™ Vukfar bi’l-Rahman. 


370 


God Most High said: {Oh you who believe! Let not your wealth nor your 
children divert you from the remembrance of God. Those who do this, they are the 
losers.}"° [God] Most High also said: {Your wealth and your children are only a 
temptation; but with God is a mighty wage.}"”* 

Among the greatest and most honorable benefits of wealth, among those with 
discernment, is spending of it in the way of God and for the purpose of His satisfaction. 
How could anyone, for the sake of wealth, plunge so obstinately into submission to 
[our] enemies, or hurtle and throw oneself, or hasten towards [such submission]? And 
this when God Most High had said: {You see those in whose hearts is sickness, vying 
with one another in hastening to them, saying “We fear lest a change of fortune befall 
us... ”}"” The change of fortune (da’ira) [that he fears] in this case (ndzila) is losing his 
grip on his immovable property, so he is described with a sickness of heart and 
weakness of faith. Had he been strong in religion and correct in conviction, trusting in, 
relying, and depending upon God Most High, then he would not have neglected the 
principle of placing one’s trust in [God] despite the high standing [conferred by 
adherence to this principle], its abundant gains, and its testament to [the adherent’s] 
soundness of faith and depth of conviction. 

Once this is established, there can be no dispensation for any one of those whom 
you mentioned to return [to Spain] or to not perform the hijra - not by any means; and 
he is not excused [from this obligation], no matter what he must do to fulfill it, through 


burdensome toil or delicate strategy — rather, [he must pursue] whatever he finds to be 





"5 Qur’an 63:9. 

“* Qur’an 64:15. 

“7 Qur’an 5:52. The verse immediately prior, warning against taking Jews and Christians as allies, makes 
clear that “them” in this verse refers to non-Muslims. 
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a means of escape from the infidel noose; and where he does not find a tribe to defend 
him or protectors to guard him, and he is content [nonetheless] to remain in a place 
detrimental to religion, where it is prohibited to manifest Muslim practices, then he 
has strayed from the religion and joined with the unbelievers (mulhidin). 

The obligation is to flee from a land conquered by adherents of polytheism and 
depravity to the land of safety and faith. For this reason they [viz., the early non- 
emigrants] were countered in response to [their] offering an excuse, by His words {Was 
God’s earth not spacious enough for you to have migrated therein? Hell will be the 
refuge for such men - a wretched end!}."* This means that wherever the emigrant 
turns, even if he is weak, he will find a vast and uninterrupted earth. So there is no 
reason of any kind for the one who is capable [of emigrating], even if this involves 
hardship as to work or strategy, or in making a living, or [if it results in] poverty; 
except for the [truly] weak who are fundamentally incapable, who can devise no 
means and are not guided to a path. 

[As for] the one who hastens to flee and rushes to move away from the land of 
perdition to the land of the pious, that is a clear sign in the current world of what his 
status will become in the hereafter; because for whomever righteous work is made 
easy, triumph and success are hoped for him; but for whomever evil work is easy, 
perdition and loss are feared for him. May God make us and you among those for 
whom prosperity is made easy, and who benefit from remembrance [of God]. 

[As for] the ugly language, the cursing of dar al-Islam, the desire to return to the 


land of polytheism and idols, and other detestable monstrosities which could only be 


18 Qur’an 4:97. 
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uttered by the depraved, which you report coming from those emigrants - disgrace is 
required for them in this world and the next, and they must be lowered to the worst of 
positions. What is required of [the ruler] whom God has empowered and enables to 
prosper in the land is to take hold of them and make them suffer a severe penalty and 
an intense, exemplary punishment, through beating and imprisonment, such that they 
do not transgress the bounds of God. This is because their corrupting ideas (fitna) are 
more severely damaging than the trials of hunger, fear, or the plundering of people and 
property.’ This is because whoever perishes here [viz., from hunger, etc.] [elicits] the 
mercy of God Most High and his most generous forgiveness, while one whose religion 
perishes’ [provokes] the condemnation of God and the greatest of his anger. Fondness 
for submission to polytheists and living among Christians; the determination to reject 
the obligation to emigrate to depend upon infidels; and contentment with paying the 
jizya to them,” with the relinquishing of Islamic power, with insubordination, with the 
renunciation of allegiance to the sultan, and with the triumph of the Christian sultan 
over, and his degradation of, [Islamic power] - [these are] serious, perilous 
abominations, a mortal blow [to one’s faith] which is on the verge of unbelief (kufr) - 


may God protect us. 





" As noted above, fitna may refer to any of several types of communal discord, from civil war to the 
presence of corrupting elements in society. Here I interpret it to mean the dangerous, corrupting ideas 
that the emigrants are openly spreading in the Maghrib in the first part of this sentence, and as the trials 
or temptations brought about by hunger, fear, and loss in the second part. These trials can also lead to 
corrupt actions, but al-Wansharisi is signaling that the ideas conveyed by the emigrants - preference for 
residence under non-Muslim rule - are far more damaging to Muslim society than any crime hunger or 
loss may compel one to commit. He employs the same contrast between the fitna of corruption and that 
of hunger elsewhere in the Mi’yar, in a passage condemning those who mislead themselves and others by 
presuming greater knowledge of the law than is their right (2:503). 

This could be either man halaka dinuhu, the person whose religion perishes, or man hallaka dinahu, 
whoever destroys or corrupts his religion; but this form is less common. 

“! Often translated as ‘poll tax,’ this is the term for the tax paid by dhimmis, Christians and Muslims living 
under Muslim rule; the term also came to signify monies paid by subject Muslims to their Christian 
rulers. 
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As for the loss of legal credibility (jurha) for one who remains in [dar al-harb], 
returns after emigrating, or desires to return, and as for his disqualification from 
holding those religious offices requiring complete integrity —- judging, witnessing, and 
leading prayer - this is one of the things about which there is no doubt and which is 
obvious to anyone with the least grasp of the applied branches of the law (al-furi al- 
ijtihadiya) and of legal cases. Their testimony is not accepted, nor is the attestation 
(khitab)'” of their judges. Ibn ‘Arafa'” - may God have mercy upon him - said: “A 
condition for accepting the attestation of a judge is the validity of his appointment, by 
someone demonstrably entitled to appoint him; this means treating the proclamations 
of the Mudéjar judges (mukhdatibat qudat ahl al-dajn) - such as the judges of the Muslims 
of Valencia, Tortosa, and Pantelleria’’ - with circumspection when received by us [in 
Ifriqiya]. Similar situations [should likewise be treated with circumspection]. (End).'” 

Imam Abii ‘Abd Allah al-Mazari'”° - may God have mercy upon him - was asked 
in his time if rulings coming from the judges of Sicily, or [the testimony] of their 


professional witnesses, may be accepted [in Ifriqiya], considering that this [viz., judicial 





A judge may attest to the validity of a written document or legal instrument so that the document may 
be used in another jurisdiction or brought before another judge. 

® Aba ‘Abd Allah Muhammad b. Muhammad b. ‘Arafa al-Warghamiya, known as Ibn ‘Arafa (d. 803/1401), 
was imam, khatib, and mufti of the Great Mosque of Tunis. ZK, 7:43-44. 

4 Qawsara, misprinted as Mawsara in the Rabat-Beirut edition of Asnd al-matdjir, is Pantelleria, an island 
between Sicily and Tunisia. The Muslim inhabitants acquired a Mudejar status in 618/1221 when the 
Almohad governor of Tunis signed a treaty giving control of the island to Emperor Frederick II of Sicily. 
See El’, s.v. “Kawsara” and Henri Bresc, “Pantelleria entre l’Islam et la Chretiente,” Les Cahiers de Tunisie 
19, no. 75-76 (1971): 105-127. 

 Al-Wansharisi includes this same quotation from Ibn ‘Arafa in a long section on conventions in al- 
Andalus and the Maghrib for judges’ acceptances of the written pronouncements of other judges. In that 
section, the passage from Ibn ‘Arafa introduces one of many possible reasons not to accept another 
judge’s pronouncement as valid; thus I have translated his final ‘wa-nahwi dhalika’ as “similar situations 
should likewise be treated with circumspection.” Al-Wansharis1, al-Mi’yar, 10:66. 

”6 Abu ‘Abd Allah Muhammad b. ‘Ali b. ‘Umar al-Mazari (d. 536/1141). DM, 374-75; IM, 327-29; SN, 1:186- 
88; ZK, 6:277. See chapter three for his biography. 
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authority] is a necessity’” and that it was unknown whether their residence there 


under the infidels was by choice or compulsion.’” 


He answered: 


There are two aspects to what might render this [judgment or testimony] unacceptably 
compromised (qadih). The first affects the judge and his documents (bayandatihi) from 
the standpoint of his integrity (‘adala), because remaining in dar al-harb under infidel 
command is not permitted. The second [aspect] is from the standpoint of his office, as 
the judge is appointed by the infidels. 

For the first, there is a principle [which should be] relied upon in this and similar 
cases, which is giving the benefit of the doubt to Muslims and presuming their 
innocence.” One should not turn from this principle to false suspicions and baseless 
presumptions. For example, one should accept [the probity] of someone who appears 
to be upright, even though it is possible for that person at the same time to have 
committed a major sin in secret; [this is] unless evidence is furnished against a person’s 
innocence [from error].’* This possibility [of having committed sins in private] is 
rejected [from considerations of legal probity], and the judgment is based on what is 
evident, as this carries greater weight (al-rajih); [this is] unless indicators appear which 
necessitate departing from [this presumption of] probity. At that point it would be 
necessary to suspend [judgment] until some [clear evidence] arises that requires 
withdrawing this obligation to give preponderance to [the assumption of] his legal 
probity; after this, the judgment (as to his probity) remains whatever is most likely. 

A judgment is derived from specifically defined evidence, so that [evidence] is 
operative, whereas the evidence for probity [itself] is based on a general, unrestricted 
matter and so is not considered [operative here]. I have written some on this in Sharh 
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”? Having a judge is considered a collective duty which communities are obligated to fulfill. See 
Muhammad Khalid Masud, et al., “Qadis and their Courts: An Historical Survey,” in Dispensing Justice in 
Islam: Qadis and their Judgments, ed. Masud, et al. (Leiden: Brill, 2006), 19. 

8 Abdel-Majid Turki has produced an Arabic edition, French translation, and short study of al-Mazari’s 
fatwa, based primarily on a version of the fatwa found in a Tunisian legal work and recorded by H.H. “Abd 
al-Wahhab in his biography of al-Mazari. See Abdel-Majid Turki, “Consultation juridique d'al-Imam al- 
Mazari sur le cas des musulmans vivant en Sicile sous l'autorité des Normands,” Mélanges de l'Université 
Saint-Joseph 50 (1984): 691-704; idem., Qadaya thag@fiya min tarikh al-gharb al-Islami: nustis wa-dirdsat (Beirut: 
Dar al-Gharb al-Islami, 1988), 61-80; Hasan Husni ‘Abd al-Wahhab, Al-Imam al-Mazari (Tunis: Dar al-Kutub 
al-Sharqiya, 1955), 87-89. Al-Wansharisi’s citation of this fatwa in Asnd al-matajir is abridged (2:133-34), 
but he produces a longer version elsewhere in the Mi‘yar (10:107-109). This fatwa also appears in Fatawa 
al-Mazari, ed. al-Tahir al-Ma‘miuri, 365-66. Najib’s edition of Asnd al-matajir notes the differences between 
al-Wansharis1’s citation of al-Mazart’s fatwa within Asna al-matajir and what he calls the original version 
of al-Mazari’s original fatwa, by which he means the one edited by ‘Abd al-Wahhab. Najib, Asna al-matajir, 
93-101. 

” Tahsin al-zann bi'l-Muslimin wa-muba‘adat al-ma‘asi, more literally making one’s thoughts about Muslims 
favorable and distancing Muslims from sinful acts. 

© Ka-tajwiz man zahiruhu al-‘adala, wa-qad yajizu fi al-khafa’, wa-ft nafs al-amr, gad irtakaba kabira, illa man 
qama al-dalil ‘ala ‘ismatihi. This last phrase may also be translated as “except for one whose infallibility 
has been proven,” i.e., Muhammad, who can be assumed not to have committed any major sin in secret. 
1 Fa-yajibu al-tawaqquf hina’idh hatta yazhara ma yajibu zawal miujib rajihiyat al-‘adala. 

* Wa'l-hukm huwa mustafad min gara’in mahsura fa-yu'malu ‘alayha, wa-qara’in al-‘adala ma’khadha min amr 
mutlaq fa-tulghd. Al-Mazari appears to be saying that a decision (hukm, judgment) regarding the judge’s 
probity (and thus the admissibility of his written statements as evidence elsewhere), must be based on 
the same considerations as for any judge’s hukm, which is based on the apparent meaning of any 
applicable evidence. A direct determination of one’s overall probity, however, would be a more general 
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al-Burhan.’*” I mentioned Abu al-Ma‘ali’s approach and my own, where we discussed 
the disagreements and discord which had occurred among the Companions, may God 
be pleased with all of them.™ 

If this resident of non-Muslim territory is [there] by compulsion, there is no doubt 
that this [residence] does not compromise his probity.’® This is also the case if his 
reason [for remaining there] is valid, such as his residing in non-Muslim territory in 
hopes of guiding the infidels or turning them from a manifest error.”*° Al-Baqillant’” 
points to this, while the followers of Malik similarly point to the permissibility of 
entering [non-Muslim territory] in order to free a prisoner of war.’ 

If he lives [there] voluntarily, out of willful ignorance, and gives no [legitimate] 
reason [for this], then this [residence] compromises his probity. [Jurists within] the 
school disagree as to rejecting the witness of one who voluntarily enters [non-Muslim 
territory] for trade, and they disagree more vehemently in interpreting the Mudawwana 
on this [point]. Thus for those of them [i.e. Muslim residents of non-Muslim territory] 
who appear to be upright, if the reason for their residence is uncertain, then the default 
position is to excuse him [for his residence]. This is because most of the preceding 


affair subject to less specific standards and therefore is trumped by the more defined, practicable 
standards for the validity of a hukm. Here al-Mazar' is invoking a general principle of usil al-figh 
regarding the interpretation of absolute (mutlaq) and restricted (mugayyad) language in the sources of 
the law; on this distinction, see Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, 3" ed. 
(Cambridge: Islamic Texts Society, 2003), 155-58. This passage has confounded its editors. The Rabat- 
Beirut edition of the Mi‘yar record the final word as fa-tulghd, as above, but they note a variant in one 
manuscript copy, which reads mutlaqd, ‘received’ (2:133); Mu’nis records salaft mutlaqa without noting 
any variants or attempting an explanation (47); al-Ma‘miri records mutlaqd, similarly without noting any 
variants or offering an explanation (365); Turki chooses salaft mutlaqd when noting this passage in a 
footnote to his French translation, but does not translate the passage as it does not appear in the version 
of this fatwa on which he bases his translation (“Consultation,” 702); and Najib chooses fa-tulgha, notes 
the variants, and states that the expression is difficult (95). I find fa-tulgha most convincing as it must 
appear in the most consulted manuscript copies of the Mi‘yar (based on the note in the Rabat-Beirut 
edition), it preserves the parallelism of the sentence (one thing is restricted and operative; the other is 
absolute and inoperative), and is supported by a passage in another of al-Mazari’s works, mentioned 
below. 

*8 Tdah al-Mahsil min Burhan al-usil is al-Mazari’s commentary on al-Juwaynt's (d.478/1085) al-Burhdn, a 
work of jurisprudence (usiil al-figh). 

84 See al-Mazari, Idah al-Mahsul min Burhan al-usial, ed. ‘Ammar al-Talibi (Dar al-Gharb al-Islami, 2001), 
327. Ina paragraph included in a chapter treating the relationship of absolute (mutlaq) and restricted 
(muqayyad) statements, al-Mazari notes that he agrees with the position of Abi al-Ma‘ali (al-Juwayni), 
who favors weighing the absolute and restricted meanings against one another and operating on the 
basis of the preponderant one. Al-Mazari makes a statement similar to the one in this fatwa - that he has 
written about this elsewhere in his commentary - but I have not yet located the other passage(s), which 
must reference the differing opinions of the Companions. 

® Tn Turki’s edition, this sentence is followed by: “It is likewise if his [residence] was voluntary as a 
result of ignorance of the rule [that one must emigrate] or out of conviction that residence is 
permissible. This is because it is not obligatory upon him to know this piece of knowledge to the extent 
that not knowing it would compromise his integrity.” Turki, “Consultation,” 702. 

*° Tn Turki’s edition, the hope of freeing the territory from infidel rule and returning it to Islamic control 
is added here. Turki, “Consultation,” 702. 

87 A]-Baqillani (d. 403/1013) was a prominent Ash‘ari theologian and Maliki jurist. See EI’, s.v. “Al- 
Bakillani.” 

8 In Turki’s edition, this sentence is followed by: “This is also the case if his reason [for staying] was an 
error - of which there are innumerable possibilities, just as there are countless uncertain arguments 
among scholars of usil al-figh. Often what is an error in one scholar’s opinion can be correct in another’s, 
according to the view that only one scholar is actually correct and the others are excused [for errors 
reached through diligent, qualified effort]. Turki, “Consultation,” 703. 
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possibilities [for why they remained] support excusing them. These cannot be rejected 
in favor of one single possibility unless the evidence supports [that one other 
possibility, which is that] their residence was voluntary rather than for a legitimate 
reason, 

As for the second [factor which might compromise the judge’s probity], which is 
the infidel’s appointment of the judges, notaries, trustees, and others, in order to 
prevent them from [wronging] one another - this is obligatory, to the point that a 
follower of our [Maliki] school claims this to be rationally obligatory, even if the 
infidel’s appointment of this judge is void [according to the sharfa].’” As for the 
subjects’ need of him, and his administering to them because of the need for this 
[office], this does not compromise his authority or the enforcement of his judgments; it 
is just as though a Muslim sultan had appointed him." 

In the chapter on oaths [in the Mudawwanal], in the section on “The case of one who 
swears ‘Your rights will be fulfilled’ and [swears upon a] fixed period [for fulfillment],” 
[the opinion is recorded that] the scholars of a locality take the place of the sultan in 
his absence, out of fear that [otherwise] an [important or urgent] issue [might go 
unresolved]. According to Mutarrif and Ibn al-Majishiin,’ in the case of one who 
leaves the [territory under the control of the] ruler and conquers a land, and then 
appoints an upright judge, the rulings [of that judge] are enforced. (End). 


I said:'” The shaykhs of al-Andalus issued a fatwa on the status of those loyal to the 
rebel heretic ‘Umar b. Hafsiin,” ruling that their testimony was not permissible and 
the attestations of their judges would not be accepted. 

There was disagreement with regard to accepting appointment to the judgeship 


from a commander who is not upright.” In Riyad al-nufiis ft tabaqat ‘ulama’ [al- 


“In Turki’s edition, this sentence is followed by: “In the Mudawwana [is found the opinion that] the 
scholars of a region take the place of the sultan in his absence, out of fear that an [important or urgent] 
issue [might go unresolved].” Turki, “Consultation,” 703. 

“In Turki’s edition, this sentence reads: “Thus the infidel’s appointment of this upright judge, either 
because of the need for that of to meet the demands of the subjects, does not compromise his authority, 
and his judgments are enforced, just as though a Muslim sultan had appointed him. It is God who guides 
to the true path.” Turki, “Consultation,” 703-704. Turki’s edition ends here. Mu’nis notes at this point in 
his edition (49) that al-Wansharisi has failed to include this important paragraph, which is included in 
‘Abd al-Wahhab’s edition (on which Turki’s edition is based); but the same basic content and ruling is in 
fact included above. 

‘ These are both early Maliki scholars who studied with Malik. 

This is al-Wansharisi's comment on al-Mazar''s fatwa. 

“8 Umar b, Hafsiin (d. 305/918), led an unsuccessful rebellion beginning in 267/880 against the Umayyad 
amirs of Cordova. EI’, s.v. ““Umar b. Hafstin.” 

“ Al-Wansharis! devotes a lengthy discussion to this case in his chapter on judging, witnessing, and 
oaths. Al-Wansharist, al-Mi‘yar, 10:109-112. 

“ This story from Riydd al-nufiis is also included in al-Wansharis?’s chapter on judging. Al-Wansharisi, al- 
Mi‘yar, 10:109. 


377 


Qayrawan] wa-lfrigiya (The Garden of Souls, on the Biographies of the Scholars of 
Qayrawan and Ifrigiya), by Aba Muhammad b. ‘Abd Allah al-Maliki,” he writes: 


Sahnin said: “Abi Muhammad ‘Abd Allah b. Farrtikh’’ and Ibn Ghanim,™ the judge of 
Ifriqiya, who are both among those who narrate from Malik - may God be pleased with 
him - disagreed. Ibn Farrikh said: ‘The judge must not assume the judgeship if an 
unjust commander (amir) appoints him,’ while Ibn Ghanim said: ‘It is permissible for 
him to take office even if the commander is unjust.’ So they wrote with this [issue] to 
Malik, and Malik said: ‘Al-Farist is correct,’ meaning Ibn al-Farrukh, ‘and the one who 
claims to be Arab was mistaken,’ meaning Ibn Ghanim.”“? (End),’*° 


Ibn ‘Arafa said: “They [viz., the early Malikis] did not consider [the judge’s] acceptance 
of an appointment on the part of a transgressor attempting to overcome the [rightful] 
ruler to be an invalidating act [jurha] because they feared the discontinuance of 


judgments” (End). 


[The preceding has addressed] the worldly judgments pertaining to them. As 
for [the judgments concerning] the hereafter that pertain to those who spend their 
entire lives, exhausting their youth and old age living among them and under their 
authority, and who do not emigrate, or who emigrate and then return to the land of 
unbelief and who persist in committing this major act of disobedience [to God] up until 
their deaths - may God protect us - the [judgment] which accords with the sunna and 
the body of scholars is that they will be punished with severe torment, although they 


will not suffer eternally. [This latter consideration] is based on their [viz., these 





“© This work has been published: ‘Abd al-Allah b. Muhammad al-Maliki (d. ca. 360/970), Riyad al-nufts fi 
tabaqat ‘ulama’ al-Qayrawan wa-Ifriqiya wa-zuhhadihim wa-nussakihim wa-siyar min akhbarihim wa-fad@ilihim 
wa-awséfihim, ed. Bashir al-Bakkiish and Muhammad al-‘Arisi al-Matwi, 2" ed., 2 vols. (Beirut: Dar al- 
Gharb al-Islami, 1994). In the text, Ifriqiya is initially spelled with a final alifand then with a ta’ marbita. 
“7 Aba Muhammad ‘Abd Allah b. Farrikh al-Farisi (d. 176/792-3) lived in Qayraw4n but traveled east to 
study with Malik and others. Al-Maliki, Riydad al-nuftis, 1:176-187; ZK, 4:112. 

48 Abi ‘Abd al-Rahman ‘Abd Allah b. ‘Umar b. Ghanim (d. 190/806), an early Maliki jurist who studied 
with Malik and served as judge of Ifriqiya. Al-Maliki, Riyad al-nufus, 1:215-229; ZK, 4:109. 

% A]-Farisi is Ibn Farrikh’s nisba but also used here as “the Persian” in contrast to Ibn Ghanim, who is 
chided for his weaker grasp of the law despite his having the advantage of being Arab. 

“© For this passage, see al-Maliki, Riyad al-nufus, 1:178-79. Al-Wansharis1’s version is slightly abridged. 


378 


scholars] correct opinion as to the [eventual] cessation of punishment for those who 
have committed major sins, and [these sinners’] deliverance through the intercession 
of our lord, prophet, and master Muhammad, the elect, the chosen, - may God bless 
him and grant him peace - according to what is recorded in the sound [hadith] reports 
(sihah al-akhbar).*** 

The evidence for this [viz., the eventual cessation of punishment] is His words, 
may He be exalted and glorified: {God does not forgive that a partner should be 
ascribed to Him; but he forgives anything else, to whom He pleases}. And His words: 
{Say: “Oh my servants who have transgressed against themselves! Do not despair of 
God’s mercy. Surely God forgives all sins; for He is the Forgiving, the Merciful}.“* And 
His words: {Verily your Lord is the Lord of forgiveness to mankind, for all their wrong- 
doing}.' 

Yet the words of God Most High: {Whoever among you allies himself with them 
is one of them}, and the statements of Muhammad - peace be upon him - “I am 
innocent of any Muslim who resides with the polytheists” and “Whoever lives among 
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them or associates with them, is one of them”’” are extremely severe [in condemnation 


of] them. 
The statement, “Emigrate from there to here?!” which you relate from [that 
emigrant] who is feeble in mind and religion, is a model of contempt and mockery. And 


[as for] the other fool’s statement, “If the ruler of Castile came to these parts, we would 


* For examples of ahadith on Muhammad’s intercessory role, including for those who have committed 
major sins, see Najib, “Asna al-matajir,” 102. 

? Qur’an 4:48. 

*8 Qur’an 39:53. 

™ Qur’an 13:6. 

* Qur’an 5:51; see full verse quoted earlier. 

* These two hadith reports have been quoted above. 
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go to him...,” his talk is offensive and his words repugnant. You are well aware of the 
ugliness of expression contained in the statements of each one of them. It is likewise 
obvious what fault and blame each of them bear for this, as no one would utter this, nor 
deem it permissible [to utter these things], except someone who had disgraced himself 
and lost - may God protect us - his sense; and who desires to repeal that which is 
authentic in both transmission and meaning [i.e., the prohibition of living under infidel 
rule] - and as to whose prohibition no one has disagreed in the entire Islamic world, 
from where the sun rises to where it sets - [he desires to repeal this] as a result of 
selfish interests which are illegitimate in the view of the law and which are complete 
nonsense.” These delusional interests could only proceed from a heart seized by 
Satan, who has made it forget the sweetness of faith and its location among the lands 
[i.e., that it is currently in dar al-Islam]. 

Whoever commits this [offense] and is implicated in it, has hastened for his 
malevolent self the warranted punishment in this world and the next. Yet, in terms of 
disobedience, sin, injurious conduct, vileness, odiousness, distance from God, 
diminished [religious standing], blameworthiness, and deservingness of the greatest 
condemnation, he does not equal the one who abandons emigration completely, 
through submission to the enemy and by living among them, who are far [from God]. 
This is because the extent of what has issued from these two wicked men [who have 
made the above statements] is a firm resolve (‘azm), which is planning and preparing 


oneself for action, while neither of them has yet undertaken that action.’* 





*? La ra’s laha wa-la dhanab, literally, which have neither head nor tail. 

8 Two misprints in the Rabat-Beirut edition (they are identical here) can render these last two 
paragraphs particularly difficult to understand without recourse to Mu’nis or (far preferably) Najib, and 
are indicative of the errors to be found throughout this edition: in the two examples given above of 
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Our Ash‘ari masters disagreed as to the assessment of blame for this (al- 
mu’akhadha bi-hi) [viz., the resolve to do something blameworthy]. The master Abi 
“Abd Allah al-Mazari - may God have mercy upon him - transmitted from many 
[previous masters] that [resolve] is not assessed blame directly, because of the apparent 
meaning of [Muhammad’s] saying - peace by upon him: - “God has forgiven for my 
community for whatever thoughts occur to themselves.”'” The judge Abi Bakr al- 
Baqillani held that [thoughts] are assessed blame, and provided as evidence the hadith: 
“Tf two Muslims align their swords against one another, the slayer and the slain both 
go to hellfire.’ It was said, ‘Oh messenger of God! This is for the slayer, but what of the 
slain?’ He said: ‘He intended to kill his companion.””"® Thus his sin was on the basis of 
his intention. He [viz., al-Baqillani] was answered that coming face to face and 
unsheathing [their] swords are actions, and this is the intention referred to [in this 
case]. [Al-Qadi ‘Iyad] stated in the Ikmal:’*' 


Most of the early jurists, theologians, and hadith scholars held the same position as al- 
Baqillant because of the large number of ahadith attesting to the assessment of blame 
for the actions of the heart; and they interpreted those ahadith which point to a lack of 
assessment as pertaining to [merely] considering something (al-hamm), [as opposed to a 
firm resolve to take action, ‘azm]. 





statements made by the emigrants, the Rabat-Beirut edition introduces the second statement as 
“gawluhu al-safth al-akhar,” or “his other foolish statement,” as though only one emigrant was under 
discussion (the correct reading is “qawl al-safth al-akhar,” the statement of the other fool”). In the second 
paragraph, the Rabat-Beirut edition reads “illa innahu yusdawi,” or “yet he is equal to,” omitting the “la” 
which should negate this statement; thus this edition makes the non-emigrant and the one who desires 
to return to non-Muslim territory equal to one another in sin. The two wicked men in the last sentence 
would then have to refer to these two, the non-emigrant and the would-be-return-emigrant, who 
somehow both would have resolved to do something but not done it. Al-Wansharisi, al-Mi‘yar, 2:135. 

* Sahih al-Bukhari, Kitab al-Talaq, 5269; Sahih Muslim, Kitab al-Iman, 127. The hadith continues, “as long as 
they are not acted upon or uttered.” For al-Mazari’s commentary on this and other ahadith in Sahih 
Muslim, see: Al-Mazari, Al-Mu‘lim bi-fawa’id Muslim, ed. Muhammad al-Shadhili al-Nayfar, 2" ed. (Dar al- 
Gharb al-Islami, 1992), 2:208-209. 

160 sghih al-Bukhari, Kitab al-Iman, 31; Sahih Muslim, Kitab al-Fitan, 2888. 

** Abi al-Fad] ‘Iyad b. Misa b. ‘lyad al-Yahsubi, known as Qadri ‘Iyad (d. 544/1149), an Andalust judge, 
wrote Ikmal al-Mu‘lim bi-fawa’id Muslim, a continuation of al-Mazar'’s al-Mu'lim bi-fawa’id Muslim, a 
commentary on the ahadith included in the Sahih Muslim. 
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Al-Thawri was asked:'” “Might we be held accountable for an intention [al-himma]?” 
He said: “[Only] if it is a firm resolve [‘azm].” 

Yet they [also] said [viz., the early scholars]: “Only the sin of the intention is 
assessed, because it is an act of disobedience; but the sin of the intended act is not 
assessed, because it has not been carried out. Ifit is carried out, a second sin is 
recorded; but if it is averted, one good act is recorded, according to the hadith: “.. .he 
only desisted from it for My sake.”'® 

Muhyi al-Din al-Nawawi™ said: “The texts have given an evident meaning of 
accountability for resolve, such as in the words of [God] Most High: {Those who love 
that scandal should be spread concerning those who believe ...}'® and {Avoid 
suspicion as much as possible, for suspicion in some cases is a sin}."°° The community 
(umma) agreed by consensus on the prohibition of envy and contempt of people, and 
the desire to do prohibited things to them. (End).'”” 

This argument is countered by the fact that the firm resolve to act about which 
there is disagreement (al-‘azm al-mukhtalaf fihi) is [the type] which has an external 
manifestation, such as fornication and wine-drinking. As for [the type] which does not 


have any external manifestation, such as beliefs and such impurities of the soul as envy 


and the like, these [latter] types are not the source of disagreement. This is because the 


* Aba ‘Abd Allah Sufyan al-Thawri (d. 161/778). 

163 Sahih Muslim, Kitab al-Imdn, 205. In this hadith, the angels inform God that a man intends to commit a 
sin; God orders one sin recorded against him if he commits the act, and one good deed recorded if he 
desists, because he desists for the sake of God. 

‘© Muhyi al-Din Abii Zakariya al-Nawawi (d. 676/1277) was a prominent Shaffi jurist. 

* Qur’an 24:19; the verse continues, {... they will have a grievous punishment in this world and in the 
hereafter; God knows, and you do not know.} 

16° Qur’an 49:12. 

**” For this discussion in Qadi ‘Iyad‘s hadith commentary, see: ‘Iyad b. Musa b. ‘Iyad al-Yahsubt, Abu al- 
Fadl, known as Qadi ‘lyad (d. 544/1149), Sharh Sahih Muslim li’l-Qadi ‘Iyad, al-musamma Ikmal al-Mu'lim bi- 
fawa’id Muslim, ed. Yahya Ismail (Al-Mansira: Dar al-Wafa‘ li’l-Tiba‘a wa’l-Nashr wa’l-Tawzr, 1998), 1:423- 
27. 
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prohibition of them concerns them [directly]; this [direct prohibition] occasioned the 
legal obligation [not to be envious, etc.], and thus [this obligation] does not need the 
consensus which has been concluded regarding it [in order to be valid]. 

Let this be the end of the response to take written shape in answer to the 
profitable question posed by the honorable jurist, the accomplished preacher, the 
enduring virtuous exemplar, the pure sum of excellence, the master Abt ‘Abd Allah b. 
Qatiya - may God perpetuate his noble achievement and reputation. It is desirable to 
give this response a title, and so it is called Asnd al-matajir ft bayan ahkam man ghalaba 
‘ala watanihi al-Nasara wa-lam yuhdjir, wa-ma yatarattabu “alayhi min al-“uqubat wa-l’zawajir 
(The Most Noble Commerce, an Exposition of the Rulings Governing One Whose Native 
Land has been Conquered by the Christians and Who Has Not Emigrated, and the 
Punishments and Admonishments Accruing to Him). 

By God, I ask that it be beneficial, and that (my) reward multiply on its account. 
This was composed and written by the lowly worshiper and seeker of forgiveness, the 
insignificant servant submitted to God’s will, Anmad b. Yahya b. ‘Ali al-Wansharisi, may 
God grant him success. Its composition was completed on Sunday, the nineteenth day 
of the sacred month of Dhi al-Qa‘da in the year 896 [23 September 1491], may God 


make His benevolence known to us. 


Appendix B: 


Translation of the Marbella Fatwa’ 


The Question (introduced by al-Wansharisi): 

The aforementioned jurist Abi ‘Abd Allah also wrote to me with the following 
text: 

“Praise be to God, and may blessings and peace be upon the messenger of God. 
Your answer [is requested], master - may God be pleased with you and [may He] profit 
the Muslims through your life - regarding an occurrence. This [concerns] a man from 
Marbella who is known for his virtue and piety, and who, when the people from his 
area emigrated, stayed behind in order to search for a brother of his who had 
previously gone missing during a battle with the enemy in enemy territory (dar al- 
harb). He has searched for any news of him up until now, but he has not found him and 
has lost hope. So he wanted to emigrate but another reason has arisen [for his 
remaining behind], which is that he is a spokesman for, and supporter of, the subject 
Muslims (al-Muslimin al-dhimmiyin) where he resides, as well as for those like them who 
live in the surrounding area in the western part of al-Andalus. When difficult 
situations arise for them with the [Chrisitians], he speaks with the Christian officials’ 


for them, argues on their behalf, and delivers many of them from serious predicaments. 





‘For editions relied upon, see Appendix A, first note. Harvey translates excerpts from this fatwa in 
Islamic Spain (56-58) and Maillo Salgado includes a full translation in “Consideraciones” (186-91), While 
the latter is far more faithful to the text, both contain a number of errors. Some of these errors will be 
noted below. 

*T have translated hukkam as officials here, rather than judges, because Ibn Qatiya may be referring to 
judges and local government officials of various types. 
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Most of them are incapable of taking on this [role] for them; in fact, if he emigrated 
they would hardly be able to find his equal in this skill. Great harm would befall them 
in his absence, if they were to lose him. 

“Is residing with them under infidel rule permitted for him, on account of the 
benefit (maslaha) his residence entails for those unfortunate [Muslim] dhimmis, even 
though he is capable of emigration anytime he wishes? Or is this not permitted for 
him, as they also have no dispensation for their residing there subject to infidel laws, 
especially considering that they have been granted permission to emigrate and that 
most of them are capable of doing so whenever they wish? And presuming that this 
were permitted to him, would he thus also be granted a dispensation, based on what he 
is capable of, to pray in his garments [as they are], seeing as they generally would not 
be free from major ritual impurities (najdsa) as a result of his frequent interactions with 
the Christians, his conducting his affairs among them, and his sleeping and arising in 
their homes in the course of serving these subject Muslims in the manner stated? 

“Clarify for us the judgment of God as to all of this. [May you be] rewarded and 
praised, if God Most High wills, and may a state of abundant peace serve as foundation 
to your elevated station, and may the mercy and blessings of God Most High be upon 


” 


you. 
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The Answer 
I responded with the following text: 

Praise be to God Most High alone. The answer - and it is God the Exalted who 
grants success by His grace - is that our One Almighty God placed the poll-tax (al-jizya) 
and abasement’ around the necks of the cursed infidels, as chains and shackles which 
they must drag about across the lands and in the major cities and towns, demonstrating 
the power of Islam and honoring its chosen prophet. Thus any Muslim - may God 
protect and provide for them - who attempts to invert these chains and fetters [by 
placing them] on his [own] neck has contravened God and his messenger and submit 
himself to the anger of the Almighty, the Omnipotent; he deserves that God should 
throw him along with them into the Fire. {God has decreed: ‘It is and my messengers 
who must prevail,’ for God is Strong, Almighty};* thus it is obligatory upon every 
believer who believes in God and the Last Day to strive to preserve the fundamentals of 
the faith (ra’s al-iman) through distance and flight from living among the enemies of the 
Merciful One’s beloved [prophet]. The attempt to justify the [continued] residence of 
the aforementioned virtuous man on the basis of the stated purpose - interpreting 
between the tyrant and the disobedient Mudéjars under his authority - does not do 


away with the obligation to emigrate. Nor would anyone imagine that the legally 


* Al-jizya wal-saghar. In the Rabat-Beirut (2:137) edition of the Mi‘yar and Mu’nis’s edition (“Asna al- 
matajir,” 56), jizya appears as khizya, although the Rabat-Beirut editors note jizya as a variant occurring in 
one of their consulted manuscripts. The word is translated by Maillo Salgado (“Consideraciones,” 187) as 
‘oprobio’, disgrace or humiliation, while Harvey omits the word in his own loose and partial translation 
of the passage (Islamic Spain, 57), most likely because he felt it meant the same thing as al-saghar, 
abasement. Najib favors jizya but does not explain his choice (Asnd al-matajir, 113). Although paired 
synonyms are common in Arabic, and many copyists were apparently happy to pair al-khizya and al- 
saghar, jizya is a far more compelling reading. This passage clearly refers to Qur’an 9:29: {Fight such of 
those who have been given the Book who do not believe in God or in the Last Day, and who do not forbid 
what God and his messenger have forbidden, and who do not follow the religion of truth, until they pay 
the jizya and are abased (hatta yu'ti al-jizya ‘an yad wa-hum sdghirin)}. See EI’, s.v. “DJizya.” 

* Qur’an 58:21. 
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inconsequential qualities recorded in the question stand in opposition to the ruling 
that [hijra] is obligatory, except for one who would feign ignorance of or disregard the 
inversion of the natural order, and who has no skill in the methods of the law.’ For 
living with infidels, without [their being] subject tributaries (ahl al-dhimma), is not 
permitted or allowed for even one hour of one day because of the pollutions, the filth, 
and the religious and worldly corruptions to which this gives rise, throughout their 
lives. 

Among them [i.e., these corruptions]:° The purpose of the law is for the Word of 
Islam and the testification of Truth to be established on the basis of its manifest 
superiority, elevated above all others, kept far removed from belittlement or being 
dominated by the infidel’s signs and ceremonies. Living among them under 
humiliation and abasement requires - without doubt - that this sublime, exalted, noble 
Word should be lowly rather than elevated, and belittled rather than honored. It would 
suffice to mention only this violation of the basic principles of the law (al-qawa’id al- 
shar‘tya) and the fundamentals [of the religion], or the one who tolerates and patiently 
bears this all of his life without any necessity or compulsion. 

Also among them [i.e., these violations]: Complete fulfillment of the required 
prayers (al-salat), which follow the two testifications of faith (al-shahadatayn) with 
respect to their virtue, exaltation, promulgation, and manifestation, can only occur and 


can only be conceived of when [these prayers are] fully manifest, elevated, and free 





° Madarik al-shar‘, which Maillo Salgado translates as the sources of jurisprudence, refers more properly 
to the various methods skilled jurists rely upon in working with those sources. 

° From here forward, the pronoun in each initial “wa-min-ha” refers to violations of the law, as elaborated 
by Ibn Rabr in the fatwa relied upon by al-Wansharisi. The first instance of “wa-min-ha” here was added 
by al-Wansharisi and has as its referent the aforementioned corruptions to be encountered under non- 
Muslim rule. 
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from belittlement and contempt. Yet living among infidels and closely associating with 
the depraved entails exposing [prayer] to neglect, belittlement, mockery, and sport. 
God Most High said: {When you call to prayer they take it in mockery and sport; That is 
because they are a people who do not understand}.’ This violation should also suffice. 

Also among them: The giving of alms (ita’ al-zakat). It is obvious to anyone with 
discernment and an enlightened mind that the collection of zakat on behalf of the imam 
(legitimate ruler) is one of the pillars of Islam and rites of man, and where there is no 
imam, there is no collection. [This results from] the absence of its [necessary] 
condition, thus there is no zakat because of the lack of [a ruler] entitled to [its collection 
and distribution]. Thus, this is one of the pillars of Islam destroyed by this submission 
to infidel rule. As for its collection on behalf of one who would use it against the 
Muslims, the contradiction of all legitimate acts of worship that this would entail is also 
obvious.” 

Also among them: Fasting during Ramadan. It is obvious that this is an 
individual obligation,’ as well as payment of the charity due by the conclusion of the 


month (zakat al-abdan).”° This is conditional upon the sighting of the crescent moon for 





7 Qur’an 5:58. 

§ Wa-ama ikhrajuha li-man yasta‘inu bi-ha ‘ald al-Muslimin, fa-la yukhfa aydan ma fi-hi min al-mundgqida lil- 
muta‘abbadat al-shar‘tya kullaha. Harvey misinterprets this to refer to someone other than the imam who 
would collect the alms on behalf of Muslims, and greatly simplifies the second half the sentence 
accordingly: “As for payment of alms to someone appointed to distribute help to needy Muslims, that is 
not allowable [as a substitute].” Harvey, Islamic Spain, 58. 

* Individual obligations must be fulfilled by every Muslim who meets the relevant criteria (such as being 
old enough), as opposed to collective obligations, which must simply be met by some party within the 
community (such as appointing a judge). 

* Wa-min-hd siyam Ramadan, wa-la yukhfa innahu fard ‘ala al-a‘yan , wa-zakat al-abdan. Zakat al-abdan, more 
often referred to as zakat al-fitr or sadaqat al-fitr is the name for the obligatory alms Muslims must 
contribute to the poor prior to the beginning of the Id prayer the morning after the last day of fasting 
(the first day of ‘Id al-Fitr marking the end of Ramadan). It is included here because, like the fasting 
itself, it is a time-specific obligation whose validity depends upon correct knowledge of the beginning 
and ending of the month. Maillo Salgado translates zakat al-abdan quite literally as “el azaque de los 
cuerpos” without explanation, while Harvey’s translation is more creative and also unexplained: “Then 
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its beginning and ending, in most cases [this sighting of] the crescent moon can only be 
confirmed through the testimony of a witness, and testimony can only be given before 

the imams or their deputies. Where there is no imam, there is no deputy, and therefore 

no witness’ testimony. Thus the month is at that point uncertain in its beginning and 
end, in terms of legitimate practice. 

Also among them: The pilgrimage to the House [of God]. The pilgrimage [is one 
of these violations], even if [this obligation] has lapsed because of a lack of ability, as 
they are [nonetheless] commissioned with its performance.” 

And then jihad (fighting) to raise the Word of Truth and eliminate unbelief is 
among the fundamental Islamic practices. It becomes a collective obligation whenever 
the need arises, especially at the sites of this residence [under non-Muslim rule] which 
is asked about, and in the surrounding area. Thus, they either [ fail to perform this 


there is the fast of Ramadan, the poor man’s alms, as it has been called.” Maillo Salgado, 
“Consideraciones,” 188; Harvey, Islamic Spain, 58. 

" The Rabat-Beirut editors, Mu’nis, and Najib all note a gap in the text here between “shahadat” and “al- 
shahr.” The edition of Ibn Rabr“s fatwa by Van Koningsveld et al. reveals that the missing word is 
“yakunu:” “... fa-la shahadat, fa-yakinu al-shahr idh dhaka mashkik . . .” 

” In Rabi‘s fatwa, the entry for pilgrimage simply reads: “wa-khamisuha: hajj al-bayt; wa’l-hajj - wa-in kana 
saqit ‘anhum li-‘admi al-istita‘a.” Al-Wansharist adds “li-annaha mawkila ilayhim.” Ibn Rabi‘ thus lists the 
pilgrimage among the basic religious obligations the Mudejars fail to fulfill by living under non-Muslim 
rule, even though he also notes that this obligation has lapsed for them because of their lack of the 
required ability to undertake the journey. Al-Wansharisi’s addition clarifies that they are still in a 
general sense commissioned with the obligation to perform the pilgrimage, even if that obligation is not 
currently in effect for them; for if they acquired the ability, they would again be obligated. What both 
jurists seem to imply is that even if the obligation to perform the pilgrimage simply lapses when one 
cannot perform it, unlike the other pillars just discussed - and thus not performing the pilgrimage 
cannot be said to be a direct violation of that obligation for them - the Mudéjars are nonetheless to be 
held responsible for placing themselves in that position of inability. The point is not pressed, most likely 
because contemporaries of both jurists were issuing fatwas exempting Maghribi and Andalusi Muslims in 
dar al-Islam itself from the obligation to perform the pilgrimage, on the basis of a general lack of ability to 
do so. This passage in Asnd al-matdjir has proven confusing for some, partially because of the grammar 
and perhaps partially because of an expectation that this obligation would receive a fuller exposition. 
Mu’nis (“Asna al-matajir,” 58-59) assumed that something was missing here in the text; he notes that the 
copyist must have forgotten to write out the end of this paragraph and the beginning of the next one (on 
jihad). Matllo Salgado (“Consideraciones,” 188) likewise notes a gap in the text, and completely 
misinterprets the rest of the passage: “Entre otras [contradicciones]: la peregrinacién a la Casa, pues la 
peregrinacién aunque tenga lugar separandose de ellos (de los infieles), por la ausencia total de 
capacidad [de actuacién de los musulmanes], puesto que [la organizacién de] ella est4é encomendada a 
ellos (a los infieles).” 
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obligation, in the absence of] any necessary constraints which would completely 
prevent them from [fulfilling] it, [and in so doing are] equivalent to those who resolve 
[to neglect jihad], without this being necessary; and those who so resolve [in turn] are 
equivalent to those who purposely abandon [their obligation];” or, they boldly embark 
on the very opposite [of jihad], by supporting their [infidel] allies against the Muslims, 
either physically or financially, and thus they become at that point hostile combatants 
(harbiyin) along with the polytheists. This [violation of a fundamental principle of 
Islam] should also suffice, as a contradiction [of what is right] and a clear error. 

This account has made plain the deficiency of their prayers, their fast, their 
payment of alms, and their jihad; their failure to elevate the word of God and the 
testification of Truth; and their disregard for honoring, glorifying, and raising [the 
word of God] high above the belittlement of the infidels and the mockery of the 
depraved. So how could any jurist have any hesitation as to, or any pious person doubt, 
the prohibition of this residence [under non-Muslim rule], with its accompanying 
violation of all these honorable and noble Islamic fundamentals, and with all this 
entails; and with the associated worldly inferiority, and the suffering of disgrace and 
humiliation, which are generally inseparable from this state of living [with them] in 
subjection? [This status]'* moreover violates the established honor of the Muslims and 


their elevated standing, and invites contempt for and oppression of the religion. 


* Al-Wansharisi’s text here omits too much of Ibn Rabr’s fatwa to convey intelligibly the intended 
meaning. I concur with Van Koningsveld, et al.’s suggested minimum emendation of al-Wansharis1’s 
text, as follows: “thumma, hum imm [tarikihu min ghayr] daria mani‘a minhu “ala al-itlaq, [fa-hum] ka’l- 
‘azim ‘ala tarkihi min ghayr darira...” The actual passage in Ibn Rabr°is more elaborate; for a summary, 
see Van Koningsveld and Wiegers, “Islamic Statute,” 26-27. 

“Although the pronoun (huwa) here in al-Wansharisi is ambiguous and could refer to the 
aforementioned jurist, in Ibn Rabr’s fatwa it more clearly refers to the situation of Muslims living under 
non-Muslim rule. 
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[As for what else this residence entails,] they also are matters which make one’s 
ears ring. Among them are degradation, contempt, and humiliation; [despite 
Muhammad’s] having said - may peace be upon him: “A Muslim must not degrade 
himself,” and “The upper hand is better than the lower hand.”** Among them also are 
belittlement and ridicule, neither of which anyone with any remaining manhood would 
tolerate unnecessarily. Among them also are insults and injury to his honor and often 
to his person and property; and it is clear what this entails with regard to the sunna and 
manhood. Among them also are one’s being immersed in witnessing objectionable acts, 
exposure to [repeated] contact with impurities, and eating forbidden and doubtful 
[foods]. 

Among them also are situations that are to be expected fearfully during this 
residence, and these are also [numerous]. These include violation of the treaty on the 
part of the king, and [Christians’ increased] control over persons, families, children, 
and property. 

It was related that ‘Umar b. ‘Abd al-‘Aziz” prohibited settlement in the Andalusi 
peninsula even though it was at that time a frontier (ribat), the virtue of whose 
[defense] was well-known. Despite the strength and dominance of the Muslims, and 
the abundant numbers and supplies at their disposal, the reigning caliph, whose virtue, 
piety, righteousness, and guidance of his subjects were generally acknowledged, 


forbade this [settlement] for fear of endangerment. So what of someone who casts 





* sunan al-Tirmidhi, Kitab al-Fitan, 2204; Sunan Ibn Maja, Kitab al-Fitan, 4066. 

16 Sahih al-Bukhdri, Kitab al-Zakat, 1427; Sahih Muslim, Kitab al-Zakat, 1033. Some narrations of this hadith 
specifiy that the upper hand is that of the giver to charity and the lower hand is that of the beggar or 
receiver. 

” Umayyad caliph who reigned from 99/717 to 101/720. 
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himself, his family, and his children by their own hands [into harm’s way] * at a time of 
their [i.e., the Christians’] strength, dominance, greatness of numbers, and abundance 
of supplies, relying on their fidelity to the treaty concluded in accordance with their 
laws? We do not accept their testimony [as legally valid] with regard to themselves, let 
alone with regard to ourselves! So how could we rely upon their alleged fidelity, 
considering the expected [violations] which have [already] occurred and the incidents 
which are observed by anyone who studies and examines the reports from throughout 
the inhabited regions?” 

Among these [fears] also is the fear for one’s person, family, children, and 
property on account of their evildoers, fools, and murderers; this is even if one assumes 
the fidelity of their lords and kings. This too is attested by [current] practice and 
confirmed by [existing] realities. 

Among these fears also is that of religious corruption (al-fitna fi al-din). Even 
supposing that the important and intelligent could protect [themselves] against this, 
who is going to protect the humble, the mentally incompetent, and the weak among 
women if the enemy’s lords and devils approach them? 

Among these fears also is that of corrupt sexual relations and marriages 
[between Muslim women and Christian men].”” How often will a man [be able to] 


protect his pure wife, daughter, or female relative from [every] lowlife among the 





*® This refers to Qur’an 2:195, which instructs believers not to cast themselves by their own hands into 
destruction. 

” For a discussion of the historical events likely referred to here, see Van Koningsveld and Wiegers, 
“Islamic Statute,” 35-38. 

* ql-fitna ‘ala al-abda‘ wa’l-furaj; both terms may refer more literally to genitals, while al-abda‘ may also 
refer to marriages. 
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enemy dogs and infidel pigs” who might acquaint himself with her, then entice her and 
mislead her as to her religion, overpowering her so that she submits to him, and so that 
apostasy and religious corruption come between her and her guardian, as happened to 
the daughter-in-law of al-Mu‘tamad b. ‘Abbad” and whatever children she bore - may 
God protect us from misfortune and the malicious joy of our enemies. 

Among these fears also is the spread of their practices, language, clothes, and 
reprehensible customs to those residing among them through the years, as happened 
to the people of Avila” and others, who lost the Arabic language completely. And when 
the Arabic language is lost completely, its [related] acts of worship are also lost. Let it 
suffice for you to mention the neglect of all the spoken acts of worship, in all their 
number and abundant virtue. 

Among these fears also is [their] taking control of property through the 
institution of heavy assessments and unjust fines leading to a complete claim on [the 
Mudejars’] property, and by ensnaring their wealth in infidel taxes (al-dara’ib al-kufriya), 
either all at once in the guise of some temporary necessity, or at different times. Or 
this may be based on a combination of excuses and interpretations” as to which no 


appeal or dispute is possible with them, even if [these excuses] are extremely weak, and 





*! Kilab al-a‘da’ wa-khanazir al-bu‘ada’. Al-bu‘ada’ means distant or far removed from God; al-Wansharist 
used this term for stylistic reasons, but it does not work well here in English so I have replaced it with 
infidel, which is equivalent to the intended meaning. 

» Abu al-Qasim Muhammad b. ‘Abbad b. Muhammad, al-Mu‘tamad “ala Allah (r. 461-484/1069-1091), 
ruled the Kingdom (ta’ifa) of Seville when Toledo fell to Alfonso VI, King of Castile and Leén in 478/1085. 
The ‘Mora Zayda’ converted to Christianity, married Alfonso VI, and bore him one son, Sancho. See El’, 
s.v. ““Abbadids;” Wiegers, Islamic Literature, 6. 

* This place name is spelled Abulla in the text. Mu’nis identified this town as Avila, first conquered by 
Muslims in 145/762. The town changed hands more than once before being lost permanently to 
Christian hands in 481/1088. Van Koningsveld and Wiegers suggest the name could also refer to a 
number of small villages called Ayelo in Valencia. Mu’nis, “Asna al-matajir,” 62; Van Koningsveld and 
Wiegers, “Islamic Statute,” 28-29 n. 44. 

** As Van Koningsveld and Wiegers point out, this most likely refers to unfavorable interpretations of the 
treaties governing Mudejar communities in various places. Van Koningsveld and Wiegers, “Islamic 
Statute,” 29. 
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the flimsiness and corruption [of this] is extremely clear. They do not protest this for 
fear that this would stir up forces of hatred [against them] and become a reason for the 
treaty to be broken and for the appropriation of their persons, families, and children. 
The reality attests to this, for anyone who studies it; this even has occurred quite often 
in the place referred to in the question [as it has] in other places, on more than one 
occasion. 

These ongoing and expected corruptions have confirmed the prohibition of this 
residence and the forbiddance of this living together which deviates from all that is 
right, through various, mutually reinforcing considerations which all convey a single 
concept. The master jurists transferred this original ruling [viz., the prohibition of 
residing in non-Muslim territory] to other [cases] because of its strength and the clarity 
of its prohibition. The master jurist of Medina (dar al-hijra), Aba ‘Abd Allah Malik b. 
Anas - may God be pleased with him - said: “The [Qur’anic] verses on hijra set forth 
that every Muslim must depart from regions in which traditions are altered and the 
truth is not operative,” to say nothing of departing and escaping from infidel territory 
and lands of the depraved. God forbid that a virtuous community upholding His unity 
should rely upon those who believe in the Trinity, and be content to reside among the 
impure and filthy, despite exalting and glorifying Him. 

Thus there is no room for the aforementioned virtuous man to reside in the 
place mentioned for the stated motive. Nor can there be any dispensation for him or 
for his companions as to the impurities and filth which beset their garments and 


bodies, as forgiveness for this is conditional upon its being very difficult to guard and 
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protect oneself from [these impurities]; but there is no such difficulty [which can be 
claimed] considering their voluntary choice of residence and deviant course of action. 
God - may He be exalted - knows best, and is the grantor of success. With 
greetings to whoever examines this among those who testify “there is no God but God,” 
this was composed by the lowly worshiper and seeker of forgiveness, the miserable 
desirer of the blessing of those who consider and make use of this; the insignificant 
servant of God, Ahmad b. Yahya b. Muhammad b. “Ali al-Wansharisi, may God grant him 


SUCCESS. 


Appendix C: 


Translation of Fatwds on Muslims Living Under Non-Muslim Rule 
from 
Al-Jawahir al-mukhtara fi-ma wagaftu ‘alayhi min al-nawazil bi-Jibal Ghumara 
(Selected Jewels: Legal Cases I Encountered in the Ghumara Mountains) 
by 
‘Abd al-‘Aziz b. al-Hasan al-Zayyati (d. 1055/1645)’ 


1 


First Fatwa of Ibn Bartal 

The jurist Abi al-Hasan ‘Ali b. “Abd Allah, who I believe is the one known as Ibn 
Bartal ’- may God have mercy upon him - was asked about some people who have made 
an agreement with the Christians to the effect that they would pay them tribute [viz., 
the Muslims are paying the Christians], and they would leave them be, residing in their 
lands [viz., the Christians would allow the Muslims to remain]. [The Muslims] fall into 
categories with regard to their [relations] with them. Among them are those who spy 
on the Muslims and convey information about them to them [viz., to the Christians]. 
There are also those who go trade among them. And there are those who have started 
fighting against them [viz., against Muslims], and who go forth into battle alongside the 
Christian soldiers, and who prevent the Muslims from reaching their enemy. Among 
them also are those who only pay the tribute, but who do not do any of the other things 
mentioned here. There is also among them a group whom the enemy does not oblige to 


pay the tribute, such as the prayer leaders and callers.* What is the judgment of God 





‘For the manuscripts consulted, Appendix D, n. 1. 

* Abd al-Aziz b. al-Hasan al-Zayyati (d. 1055/1645). For this jurist’s biography, see chapter two. 

> Abii al-Hasan ‘Ali b. ‘Abd Allah b. ‘Ali al-Aghsawi, known as Ibn Bartal (ca. late fifteenth-early sixteenth 
cent. Morocco). Ibn Bartal’s name is given most fully in the third of his fatwas, below. For his biography, 
see chapter two. 

“ Talaba, ‘students,’ also refers to prayer leaders in Moroccan usage. 
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concerning their lives, property, ability to lead prayer, and ability to testify? What 


[status] applies to each of these groups? [Provide us with] a comprehensive answer. 


He answered: The group of people who have concluded this pact with the 
Christians - may God Most High destroy them - to the effect that they pay a tribute to 
them are a depraved people, disobedient to God and in violation of the sunna 
(exemplary behavior) of His prophet. 

As for those who keep to their houses, and who do not frequent them for trade 
or for any other [purpose], but who pay them the tribute: they are disobedient to God 
on account of their payments to them and their remaining under submission. Thus 
their testimony is not permissible, nor is their leading of prayer. Nonetheless, their 
situation is less serious than the situation of those who go to them and make 
themselves useful for their interests. The status of this category is that their property 
is not licit to anyone, nor are their lives violable. 

As for those who spy on the Muslims, the commonly accepted view is that the 
life of a spy is licit, that he should be killed, and that his killer should be rewarded. 

As for those who sell weapons to the Christians, and join in their army, this 
category has deviated from the religion and their status is that of the Christians with 
regard to both lives and property. 

As for those who have begun trading among them, they are depraved and they 
sin more gravely than those who keep themselves at home. 

As for the prayer leaders and callers who are content to remain subjects of the 


Christians (taht dhimmat al-Nasdara) - may God destroy them - they are evil prayer 
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leaders and callers, whose testimony is not accepted and whose leading of prayer is not 
permissible. They are greater in sin than the others because they are [exemplars] 
whose guidance [others] follow. Thus, repentance is obligatory for them after their 
relocation from those lands which the infidels have conquered. God is the grantor of 


success. (End [of the text] from a certain notebook). 


Fatwa of al-Waryagli 

The jurist Aba Muhammad ‘Abd Allah al-Waryagli,’ who I believe is among the 
jurists of Tangier - may God have mercy upon him - was asked: “What do the masters 
of right guidance say about our Muslim brothers who are settled in their [own] lands 
where the laws of the infidels apply to them, [and who live] on land adjacent to 
Muslims but have not moved from their [own] lands to other lands in Islamic territory, 
where they would not be subject to the customs and laws of the infidels? Is it 
permissible for Muslims - may God increase your honor - to shed their blood, capture 
their women, and take their property? Are their prayers, giving of alms, and fasting 


during Ramadan valid or not? 


He answered: What you mentioned of this vile, contemptible group, whose 
perceptive faculties God has obscured after [having granted them] vision, and whom He 
has led astray through the spread of unbelief into their hearts after [having given 
them] insight, and who are content to live under the impure infidels who do not believe 


in [God] the Compassionate and who insult our prophet and lord Muhammad - may the 


° Abi Muhammad ‘Abd Allah al-Waryagli (d. 894/1488-89). For his biography, see chapter two. 
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best blessings and purest peace be upon him - upon my life, the likes of this could only 
arise from someone weak in faith, whom God has previously led into error and from 
whom He has withdrawn. This is in addition to their glorifying the infidels and 
exposing [the testification] “There is no God but God” to the scorn of those who 
worship idols; and all of this is by their choice, without compulsion. [The ruling] that 
our masters have chosen with regard to these people, and [which is adopted in] the 
fatwas our learned masters have issued concerning them, is that it is necessary to kill 
them and take their property as booty (fay’), because the land [they are in] is infidel 
territory and their property is under infidel control, not under their own control. This 
is because they can take it from them [viz., the infidels can seize the Muslims’ property] 
whenever they wish, given that the territory is theirs and they have the authority over 
it [viz., over the land and everything in it]. 

Their women are likewise to be captured and taken from them until they reach 
Muslim territory. They are then judged divorced and should be prevented from [re- 
marrying] their spouses. They should be married off, and it is not permissible to have 
their wives remain with them. 

Oh questioner, you have committed a serious error by calling them “our Muslim 
brothers.” Rather, they are our enemies and the enemies of the religion - may God 
frustrate their efforts and block their good fortune. They are the brothers and 
supporters of the infidels - may God strengthen the Muslims against them and enable 
their swords to [strike] their necks and the necks of the infidels - whose group they 
have joined and to whose side they have gone. Peace be upon you, Oh questioner, but 


not upon them. 
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We must answer with a ruling supported by the texts of the early jurists. The 
fatwas of the later masters will follow this response, God willing; but in this [ruling] is a 
[full] explanation and comprehensive [response]. May God deliver us and you from 
deviance and error, and allow us to die loving the religion of the Prophet whose 


teachings are true. (End of [the text] from the aforementioned notebook). 


Fatwa of al-Mawast 

The shaykh and jurist Abi Mahdi ‘Isa al-Mawasi° - may God have mercy upon 
him - was asked about some people who are living in their homelands as subjects of the 
infidel enemy - may God destroy and divide them - even though it would be easy for 
them to move from those lands, and they have a means of leaving them. Is their 
remaining under subjection to the infidel enemy permissible or not? 

There are categories with respect to their relations with them: one category 
pays to them a tribute but does not frequent them. Another category frequents them 
for trade but not for any other [purpose]. Another category frequents them and 
informs them of the Muslims’ affairs. Another category goes out [in boats] with them 
to fish and says to them, “may God prolong this period and this hour” - may God not 
accept their supplications. 

Provide us with a comprehensive explanation of the rule for [each of] these 
categories. 

He answered: As for Muslims’ remaining under infidel rule, this is prohibited. 


Whoever frequents their homes has lost his religion and his [standing in the] world, 





° Abii Mahdi Isa b. Ahmad al-Mawasi (d. 896/1491). For his biography, see chapter two. The manuscripts 
record his name as al-Maws! or al-Masawi; for the textual variants, see Appendix D, n. 19. 
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and is in violation of what his master [viz., Muhammad] has commanded of him; for it is 
not permissible for a Muslim to conclude a treaty with the infidel to the effect that he 
will pay him tribute. This is agreed upon within the Maliki school, so for whoever does 
that [viz., lives under infidel rule], his testimony is not accepted, nor is his leading of 
prayer. This is the rule for the first category; for Islam should be elevated, and [no 
other religion] should be elevated above it. 

As for the judgment concerning the second category, which consists of those 
who frequent their places for trade, they are worse than the first category and their 
situation is more repugnant. 

As for the third category, which consists of those who frequent their places for 
trade and inform them of the Muslims’ affairs, this is the most repugnant of the three 
groups and the closest in status to that of a spy who points out the Muslims’ 
weaknesses. His informing [the Christians] as to the Muslims’ disadvantages is similar 
[in status] to banditry, the perpetrators of which must be killed in order to prevent the 
harm and corruption [he causes]. This is the considered view of those who say that the 
spy must be killed. [Others say] that he should not be killed, but that the ruler (al- 
imam) should determine his punishment and admonishment, or [that] a distinction 
ought to be made between one who acted in this manner [during] a single lapse [in 
judgment, as opposed to repeatedly]; this is a well-known point of scholarly 
disagreement. Also, should his repentance be accepted or not? [As to this question, his 
case] resembles the religion of the heretic with regard to the concealment of his action 
- this is [regarding] the one who frequently visits them, who shows the most affection 


toward them, and informs them of the routes leading to the Muslims’ settlements; for 
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this is the most malicious and repugnant group. [This group] is closer to the infidels 
than to the believers, because love for the infidel and praying for his strength and 
power over the Muslims are among the signs of unbelief. May God protect us from 


apostasy and a change of conviction. (End, also from the aforementioned notebook). 


Second Fatwa of Ibn Bartal 

The jurist Abi al-Hasan ‘Alt b. “Abd Allah b. Bartal - may God have mercy upon 
him - was asked about the judgment concerning some people who are residing in their 
homelands, while the Christians live in their immediate vicinity. They are of three 
categories: One category engages in strife and war with the infidels, like the people of 
Jabal (Mount) Habib.’ Another category, when the treaty was concluded with the 
Christians, [the Christians] gave them a fixed time period [during which the Muslims 
could remain]. Their intention is not to pay them any monetary tribute, and that if 
they are asked for it, they will flee to the lands of Islam. What is the judgment 
concerning their residing in their lands with this intention? There is also a category 
whose intention is to reside in their lands and to pay tribute to the Christians for as 


long as the world remains. Clarify for us the judgment concerning these categories. 


He answered: The answer to the horrifying first affair, which has threatened the 
pillars of Islam and blotted out the very days and nights, is that the first third consists 
of those Muslims whose intercession is accepted by [the strength of] their Islam, and 


from the dust of whose footsteps we must seek a blessing; for they are engaged ina 


7 A mountain in northwestern Morocco; see ch. 2, n. 63 and 71. This may be an error for Mount Zabib. 
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powerful act of devotion to God. I only wish I were with them, so that I could attain a 
great victory. 

As for the second third, who have agreed amongst themselves that if they are 
forced to pay a tribute they will flee with their lives, has committed a reprehensible act 
by residing in a territory in which the infidel has established his control and 
supremacy. Nonetheless, this third, if they fulfill what they have pledged through their 
intentions, will be among the saved, God willing; for they will have deceived [the 
enemy] and escaped. 

As for the third third, they have lost their religion and their [standing in this] 
world, and have violated what their master [viz., Muhammad] has commanded of them; 
thus they deserve a severe punishment. There is disagreement as to their punishment, 
[divided] among five opinions. The commonly accepted one is that which was held by 
Ibn al-Qasim and Sahnin, which is that he should killed without being asked to repent - 
may God protect us from this calamity. While the Muslim’s life is inviolable, through 
this [viz., intending to reside permanently among infidels] he makes his [own] life licit. 

Likewise, it is not permissible for a Muslim to buy and sell [goods] with the 
Christians, as through this they [viz., the Christians] are made stronger against the 
Muslims. The people in these lands should have patiently endured their affliction 
[rather than engaging in trade with Christians] until God provided an effective end to 


[the situation]. (End, from the aforementioned notebook). 
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Excerpts from al-Burzuli and Ibn Rabi 

I also found in the aforementioned writing the following text: 

In the chapter on jihad written by the master shaykh Abi al-Qasim® - may God 
have mercy upon him - is the following text: And related to this is the calamity which 
struck the Muslims, that they live among polytheists and under their rule. [As to] the 
status of their property [viz., of the Muslims under non-Muslim rule], they applied the 
same ruling to this [case] as to the case of the harbi’ who has converted to Islam but has 
not emigrated, while he is in non-Muslim territory with his family, property, and 
children. In the chapter on jihad in the Mudawwana, concerning the harbi who has 
converted to Islam but has not emigrated, [it is stated] that his property and children 
[may be seized as] booty (fay’) for the Muslims. Ibn al-Qasim viewed the status of the 
territory as predominant over his [status as a Muslim], and Asbagh, among the 
followers of Malik, ruled that his property was licit and that its possessor had no valid 
right of ownership over it, but rather that it was the infidels who had ownership [of the 
property in their territory]. Ibn Rushd held a similar opinion, because of his [viz., the 
subject Muslim’s] contentment with residence among polytheists and with paying to 
them the jizya;” for he and his property are under their authority despite the scholarly 
consensus that emigration is obligatory upon him if he finds a means to do so. Ibn 
“Arafa stated: “I said: ‘The commonly accepted opinion is that the property of the harbi 
can be taken as booty for the Muslims if he has not left [that territory for Muslim 


mm 


territory after converting]. 





§ Al-Zayyati is referring to Abii al-Qasim al-Burzult (d. 841/1438), compiler of the substantial fatwa 
collection which served as one of the primary sources for al-Wansharisi’s Mi‘yar. 

* A non-Muslim living in hostile territory. 

© The name for the tax paid by Jews and Christians under Muslim rule (dhimmis) to the Muslim state. 
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The jurist Abt al-Hasan Muhammad b. Yahya b. Rabr‘a"’ -- may God have mercy 
upon him - was asked about residence with the Christians in a region where their laws 
are in force, and [in which] the Muslims remained with them under subjection and 
humiliation because of their property and their [own] choice, paying to them the jizya 
assessed [on their properties], being abased, and giving to the polytheists the alms 
[owed for their possessions]. 

He answered - May God have mercy upon him: The jurists of the great cities 
said: This submission to polytheist [rule] was nonexistent in the land of Islam, and first 
arose after centuries had passed, and after the extinction of the master mujtahids of the 
great cities.” Because of this, none of them turned their attention to the legal rules 
[pertaining to subject Muslims]; rather, they devoted their discussion to the legal rules 
pertaining to the opposite [case], which is that of those among them who submit to us, 
or those who enter under our protection and our treaty, in humiliation and subjection, 
glorifying our religion and without opposing [our authority and prayers].” 

Then, when this submission to Christians appeared in the fifth century A.H., 
when the Christians seized the island of Sicily and some regions of al-Andalus, [at that 
point] some of the jurists in the Maghrib were questioned about this. They were asked 
about the legal judgments pertaining to those who commit this [prohibited act of 
submission]. They answered that they [i.e., those Muslims who remain in conquered 
territory] are subject to the same rules as those who convert to Islam [in non-Muslim 


territory] but do not emigrate. Thus [these jurists], because of the similarities between 





" while this name is spelled Ibn Rabr‘a in all three manuscript copies, Van Koningsveld and Wiegers note 
that this is a misspelling of Ibn Rabi’. Van Koningsveld and Wiegers, “Islamic Statute,” 20. 

” The eponymous founders of the law schools and their earliest disciples. 

® The end of this sentence has been added for clarity. 
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the two groups, assimilated them as to the legal rules pertaining to their property and 
their children; they did not see a difference between the two groups as to these [two 
issues]. This is because the two [groups] are as one with respect to their submission to 
the enemy, their living among them, their interacting with them, their failure to 
emigrate and to carry out the obligatory flight from their countries; and [with respect 
to] all of the other reasons which entail these legal rules. 

Know that the guarantor of inviolability of the Muslim’s life, property, and 
children is Islam and the territory [of Islam], [each] according to one of Malik’s two 
opinions [on the subject]. Al-ShafiT held that the guarantor of inviolability for both his 
life and property is Islam. Abt Hantfa agreed that the guarantor of inviolability for his 
life and child is [both] the territory and Islam, because of the words of [God] Most High: 
{As for those who believed but did not emigrate; You owe them no loyalty until they 
emigrate}, and the words of [God] Most High: {If he belonged to a people hostile to 
you, and was a believer, the freeing of a believing slave (is required of the killer)}; [God] 
does not mention blood money [in this latter verse]. What is meant by this is the 
believer who has failed to emigrate, because he is a believer among an enemy people, 
and so he is one of them, because of the words of [God] Most High: {Whoever among 
you allies himself with them is one of them}."® Thus he is a believer but belons to an 


enemy people. 





“ Qur’an 8:72. 

* Qur’an 4:92. This is the verse which covers the atonement and compensation required for the 
accidental killing of three types of believers: believers in general, those belonging to enemy peoples, and 
those whose people have a treaty with the Muslims. Blood money is mentioned as due in the first and 
last cases, but only the freeing of a believing slave is mentioned as being required for the middle case. 

*© Qur’an 5:51. 
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As for his property and small children: According to the narration of Ibn al- 
Qasim in the Mudawwana, Malik held that his property and children are legitimate 
booty; Abi Hanifa held this position also. This difference of opinion [as to the Muslim’s 
property and children] is relevant as long as he does not fight; but if he fights alongside 
his [non-Muslim] allies, there is only [one opinion, which is] that his life is licit. If they 
aid them [viz., if Muslims aid non-Muslims] financially in fighting against us, there is 
only [one opinion, which is] that their property is licit and their children may be 
captured in order to remove them from enemy hands. Likewise, their women [may be 
taken] in slavery. 


(End, corrected.) (End of what I found in the aforementioned notebook, verbatim.) 


Third Fatwa of Ibn Bartal 

The jurist Abi al-Hasan ‘Alt b. “Abd Allah b. ‘Alt al-Aghsawi, who I believe is 
known as Ibn Bartal - may God have mercy upon him - was asked about some people 
whose lands are close to the Christians. There are categories [with respect to] their 
residence in [these lands]: One group lives in a state of discord with the Christians and 
cultivates [the land] at the edges of those regions under treaty; [their cultivation is] a 
form of theft, as the enemy does not know the borders of the territory or the location 
of their cultivation. 

Another category signed a treaty, but their intention is that they will not pay 
any tribute. [This is] because the Christians postponed their payment until the month 
of October, at which point they must pay them [the tribute]; so they have resolved to 


themselves that they will reside in their lands until that time. Then if the Muslims aid 
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them, they will be the first in [waging] jihad; or if they do not aid them, [in that case] 
they will relocate to [join] them [i.e., they will move to Muslim territory]. What is the 
judgment of God concerning those who are in this category? 

Another category signed a treaty, and their intention is to reside [there] 
permanently and to pay the tribute as well. What is the judgment of God concerning 
[those who live] in the manner described? 

Another issue: A man from Asilah - may God Most High return her to Islam - 
came to owe a debt to a man, and then the enemy captured him [viz., the debtor], while 
he has property here; so may the creditor retrieve his debt from this property, or 


should the man be ransomed first? Clarify this for us. 


He answered: The answer to this horrifying affair which has threatened the 
pillars of Islam and blotted out the very days and nights, is that the third who remain in 
a state of war with the enemy and of preparation for jihad against them, and who are in 
waiting to attack them - they are the Muslims whose intercession is accepted by [the 
strength of] their Islam, and from the dust of whose footsteps we must seek a blessing; 
for they are engaged in the greatest act of devotion to God. I only wish I were with 
them, so that I could attain a great victory. 

As for the second third, who reside with the intention that if the enemy 
pressures them to pay the tribute, they will flee; they have committed a reprehensible 
act by residing in a territory in which the infidel has established his control, 
supremacy, and dominance over [the Muslims’] families and property. Nonetheless, 


this third, if they fulfill what they have pledged through their intentions, they will be 
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among the saved, if God Most High wills; [this is] if they refuse to pay them the tribute 
the first instance [it is imposed], for they will have deceived [the enemy] and escaped. 

As for the third third, they are a truly vile third, because they have lost their 
religion and their [standing in this] world, and have violated what their master [viz., 
Muhammad] has commanded of them; for it is not permissible for a Muslim to conclude 
a treaty with the infidels which stipulates that he pay them a tribute; [this is] by 
agreement within the school of Malik. Thus anyone who does this has been disobedient 
to God Most High and gone against His messenger - may God bless him and grant him 
salvation. What is obligatory upon you and upon our masters” who reside there is to 
inform this third of their error and to rebuke, as much as they can, those among this 
third who have power and authority. Then if they disobey, they should be renounced; 
and it will not be permissible for you to act as their guardians or executors, nor for you 
to witness for them, nor to pray the funeral prayer for their dead, nor to attend to their 
(legal) affairs, unless they turn back from their sinful action and their contemptible 
depravity. 

You had informed us in your question before this that the third category 
contains groups who convey news of the Muslims to the Christians, and inform them as 
to their weaknesses, and work with them in matters damaging to the Muslims; this 
group deserves a severe punishment. There is disagreement as to their punishment, 
[divided] among five opinions. The commonly accepted one is that which was held by 
Ibn al-Qasim and Sahnin, which is that the punishment for whoever does this is death, 


without his being asked to repent - may God protect us from this great calamity. While 





” sadatind, literally “our masters” or “gentlemen” is most likely used here as a plural of sidi, a standard 
Moroccan form of address indicating respect. 
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the Muslim’s life is inviolable, through this [viz., informing against Muslims] he makes 
his [own] life licit. 

You also had informed us that they pay tribute to the Christians, they trade with 
them, and they bring to them things from which they can benefit. We answered you, 
saying that it is not permissible for a Muslim to bring to the Christians anything that 
strengthens them against the Muslims, nor is it permissible for him to sell to them, or 
to buy from them, in a place where he is humiliated by them, such as in your lands, 
because Islam should be elevated, and [no other religion] should be elevated above it. 
The people in these lands should have been patient in their religion until they had 
completely despaired of any hoped-for assistance. This is because [their land] is 
adjacent to Muslim territory, and especially as Uthman al-Marint is still active, his 
victory is anticipated, he is strongly intent on freeing his lands, he is courageous and 
determined, but is pained by this [humiliating loss of territory and grievous subjection 
of Muslims to Christian rule].'* God is asked to release his bonds, to eliminate the 
harmful consequences of his deeds, to repair his condition, and to make fortunate his 
era. We also ask Him to reconcile his servants and to restore those of His lands which 
have fallen. 

We answered you prior to this, immediately upon the arrival of your question, 
and sent it [viz., the response] to you, but its arrival was not immediate. 

The answer to the last issue is that the creditor should establish before the 
judge the debt owed to him. In the absence of a judge, then [he should do this] before a 


group of the area’s notaries. Once he has established this, he should retrieve his due, 





’ This entire sentence is difficult to understand in all of the manuscripts and will need further review; 
see notes in the edition. 
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and he should be paid for this from the prisoner’s money. The judge, or group of 
notaries in his absence, should assume responsibility for this. The payment of the debt 
should not be delayed in order to pay ransom. Indeed, if the prisoner had set aside for 
himself a specified amount of money [from which to ransom himself], that money is 
part of the rest of his debts. If his money can cover all of his debts, they should all be 
paid; if not, specific parties should be paid according to the amount of the debts. 

(End, from the aforementioned notebook, which states that it was transmitted from the 


handwriting of the person who transmitted it from the hand [of the author]. 


Appendix D: 


Edition of Fatwdas on Muslims Living Under Non-Muslim Rule 
from 
Al-Jawahir al-mukhtara fi-ma wagaftu ‘alayhi min al-nawazil bi-Jibal Ghumara 
(Selected Jewels: Legal Cases I Encountered in the Ghumara Mountains) 
by 
‘Abd al-‘Aziz b. al-Hasan al-Zayyati (d. 1055/1645)" 


First Fatwa of Ibn Bartal’ 
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‘This collection has not yet been published, although a number of these fatwas appear in abridged form 
in al-Wazzani's two fatwa collections (al-Mi’yar al-jadid and al-Nawazil al-sughra). This is an edition of part 
of al-Zayyati’s chapter on jihad, based primarily on the following three manuscripts: Moroccan National 
Library, Rabat, ms. 1698, vol. 2, pp. 1-74 (BNRM); Hasaniya Library, Rabat, ms. 5862, pp. 225-267 (H); 
General Library and Archives, Tetouan, ms. 178, pp. 239-281 (T). These are the page ranges for the entire 
chapter on jihad; the locations of each fatwa will be given below. All three manuscripts are numbered by 
pages rather than folios. Only the Tetouan manuscript is dated; it was copied in 1102/1691. All three 
manuscripts have been drawn upon equally, but page transitions will be marked in the text for BNRM 
only; this is the copy most often referred to in the few published works which draw upon this collection. 
Where noted, I have emended the text based on versions of these fatwas which appear in the following 
sources: Van Koningsveld, Wiegers, and Ryad’s edition of Ibn Rabr’s fatwa; al-Wazzani's aforementioned 
fatwa collections; and al-Tusuli’s fatwa compilation, Al-Jawahir al-nafisa fi-ma yatakarraru min al-hawadith al- 
ghariba (“Precious Jewels, Concerning Difficult and Recurring Cases”). The latter is unpublished; I have 
consulted two manuscript copies: Ms. 12575, Hasaniya Library, Rabat; Ms. 5354, Tunisian National 
Library, Tunis. 

> BNRM, 2:40-41; H, 247;T, 262. Al-Wazzant incorporates a part of this fatwa, along with the two other 
fatwas by the same jurist found here, into one composite ruling in al-Nawazil al-sughra, 1:419. 

° This fatwa begins on line 27 of 33. 

“| have standardized the spelling of words such as this, which are written without a hamza in the 
original. 

° | have emended this from 22¢ in BNRM and T, based on the spelling of this jurist’s name in the other 
two fatwas attributed to him in this section. This word is illegible in H. 
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Fatwa of al-Waryagli® 


coh Grell Lail J 985 Le — itl Aen) — Anil cledd (ye Aiba y ccolaly poll all aus dere ge) Aull Jiang 
Cs | lity ally cade) daly Suet 2 (28 ¢ 98SN ai alSal agilii Gus caacdla Quik gical! Guolwall Lil gsi 
aS je) — pelunall Jay Sed SalSal Ys ail se SUSI ye pele Goad Y Cue eel Db Ge Wt Gol) aad 


GY al lites yo geen y BUS jl) elt! g BDLLcall Anti} gis must Udy Sagll gal Pal 5 agilad cans y giles claus — ail 


Oly pas Ughialy «leas Yl any La places alt) Gpuake ci) Aguas) Aigo yl) AgiLLall oda Cys o gai SS Le soil 
Lissd Cy gtr g «Cpa L(y 9 pS Gall Gala t¥) GUST Cand GUA | pate yg please) any Lge olf ol} aS 


Bs Cg «GLY! Churn (ye Y) paca Y Naa Sad «cg yard y — a Dlaall S ji y Seal) uzadl gle — rane LY yoy 


*In all three manuscripts: es. This word is emended based on the text in the other fatwas. 
7In all three manuscripts: 354 This word is emended based on context. 

° BNRM, 2:41; H, 247-48; T, 262-63. 

° In all three manuscripts: 44), This word is emended based on context. 
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Jaa JS alice ale el jos Mail Mall Y" aguas pat'g SUSU agerbet ae Waa ule pally Aa) gall ail Gye al 
eel Cans Al LR gad ye MPagad 3 paleall cs sliills LLY eV 98 Ga (gd SUalle ol S) ne Oe at JUGAL 
45 so Jib agi caguaal isd Y «USM (gpl Cin ga Lal agile y « SII la plall GY e ill Se [le agli asi, 
Ade agl ALY s aa la Sally cl gual |! ie agie 

Ons agi lays egies Said Cypalivall a (oll | glues sis agual yo & jis abelad cud AMIAS g 
1? agre agilusi cli! jean Vs «sasies egal sal 

dis) Cyd — yall claciy Uglae! as ctr Gpabuall Lil sdb agl clipes 6 Lye Lbs lull Lai olbsi ai, 
aes Ce ped gas Ses agio: Gabel! ait! je) — Gy lS luail's Moy) 58) aa Ue dans Pouie 5 aque 
pede PY 5 «Sill gal clale aDLalls agign coll leas agiid cll Is staal Guill — Gy pil! Gy 

Ai LG) cl gall Waa ang yp SEE Le Cg slid y «Cypectiall (per peas Of prone Lid olga Ge Ua Ys 
eh Galeall gill ua Aue (gle LHL , «SDL y a jl ye SLi! y alll Leal aL s Cl G9 74s 
Seal 


9 sSdall aygill Cpe | 





Tn BNRM and H: 43 

"InT: bs 4; In H: ly (fs 

” This is an emendation based on the text in al-Tusiili’s fatwa compilation. All three manuscripts of al- 
Zayyati read omit 59s: Y. Al-Tusilt, al-Jawahir al-nafisa, Hasaniya Library ms. 12575, 2:233 (numbered by 
pages); Tunisian National Library ms. 5354, folio 240b. 

* Emended on the basis of the text in al-Tusili, both manuscripts (Hasaniya ms, 12575, 2:233; Tunisian 
National Library ms. 5354, folio 240b). All three manuscripts of al-Zayyati read Ut= 

“In H: olsel; unclear in T. 

“InH: Y Js in BNRM: Y. 

In BNRM: 2.96 Glsa Ge Glsa Ge Wa Ys. In Tand H: 2 sax Lidl Olga Ge Wa Ys, with a blank space 
between Gls Ge and Lill, I have emended the latter version by removing the definite article from futya. 
Tn H: G98 AUS ads, 
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Fatwa of al-Mawasi'® 


Had gle [2:42] agile gl | sie Galil ye — ait! dem y— Pgh glall cpus cgtgea gal AyAall Goudill Ji g 
Sd ans Lede Sas oll cy gaan y GU sl Alls Cpe SUEY aed atts agil ee — Abed org alll o od — ilSI} gael 
aga) 22 yb aus cagall oo Vy aed opty aud salud (le ages agile y SY al ASI gael! 443 Css agiali) 5 ya 
ais) JUaI" ag] J sly abana agne GS 53 ands “Pecyralenall JLdl ageless egal! 22 fi audly cla yl Y 5 lal 


GALS Gly sug) ods aSs 77} gins actos ail hd Y —7 Ze Lull oda 5 S2all oda 
: He HE ad 3 


olin y Aa 4 yaad gl jie oll 205 Ge Oly al pad « USM AIL) Cand FUSS) Gyrabuall ale Lal soit 
Ardy Cped ells Gade (64 GIL Al ape GT le LSM ws cbecall adey yf abluvall Jay Y 3) cokY p00 pal Le Calls g 
Agle colar Voy ghey Duy! 5 Us! audill Sa Ida adele! Yy atoled 5 gad Y cll 

SV 5hs eal y Sl asl Gyo Wha I gush gg «pel aed lds Cl} a ys pe gh 5 «ALE ual Sa Lal g 

ASD yall cel Nag «Qyabivall GLb aed yea °7 pevill aed lis (ol) 2 ys Coll gm g cCuMLEM ausdll Sa Lil s 


Ml AY palls Gpalacall 25 paca cle Mo 2d 9S 7B1de y cyyalerall Cal se cle all Gu putally Ya atl 


8 BNRM, 2:41-42; H, 248; Tetouan, 263. A version of this fatwa is also recorded in al-Wazzani, al-Nawazil al- 

sughra, 1:418. 

?InH: ~sdl, Although both manuscript copies of al-Jawahir al-nafisa also read 34, this jurist’s 

name is spelled ..~| sl in the biographical sources. See p. 140. 

TH: pelea Lal agalers agall 22 fy auds cla al Ys jlaill gall 22 5b Y eds cogall 22 Ys aed eke ad 

In Tz Celie!) Gal ageless pagal) oa th aud y cla pal Y 3 Leill agi! 0 yb Ys al eyes ad. BNRM and H list four 

categories, whose descriptions do not entirely match each other, while T lists three categories. None of 

them correspond perfectly with the answer, but BNRM appears to make the most sense. 

1 Tn Hand T: \iall (4 ods 5 dad! ods, In BNRM, a mark above 4c!) may indicate a mistake, but there is 

similarly a mark under la!) in H. 

* In BNRM: | six 

3 InHandT: eps alad. 

**Emended; all three manscripts read 5 

*InH: les 

*°H andT omit cv. 

” all three manuscripts appear follow T’s assimilation of the first two categories, omitting the following: 
wee Sell gl jl (ol apis gall 5 cEaNEI all Sm Lal Yjbe cally Ss auaill yo Va Ugh se, 

Emended based on al-Tusili (Hasaniya ms, 12575, 2:234; Tunisian National Library ms. 5354, folio 240b). 

8 Emended; all three manscripts read Ja 

? In BNRM: 4: 09345. In T, the end of 444 appears crossed out, such that it may read +4 or 4. 

InH: 45. 
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abel agian Sa Y Pei a pled Dik DE ye ph gag *MAi nade 5 Ai pind fe po «Sill Ay ald Gyal Goa gi 
Soygs col) aL SY al ata gi Ui Jay ay pee GA cael 5 Ail all 385) Ge Gn Godt gl sya jy Angle QS 
35 gg ccyyalacall 24a col} Alan gall 3 LL pad sy peal! a8! pg] an sill gay Abed GLE (94 Gh 

cole PANY) 5 Ad 5 jelly gelall.y ASM Gaal GY PS cpabe pall ope Cy pH Gal gt 5 cceall y °7 Gall Eas 
AV aie VI Jaa g aI Cpe alla Sgetig - ySS PLM] Cpe Cppalinall 


Ceca) Sell andl) ye 


Second Fatwa of Ibn Bartal** 


So eaaill 5 agile gs | giSun Galil Sa Qe — all den) — Sage Cy alll aS Gye Cpl Gaull gel Aull ing 
ge celacall adel Lal candy Pecae an als USN ae Gs yay Ath al aud valudl 2395 Cle an 5 cagiy y sles 


Sm Le ph aD coll Lg gb ety gale ps Gla Le pal Mey gayi Y pel agihy cSkal agl Ig: pe ecg Luci 





*°Tn all three manuscripts: 4:-=3, Emended based on al-Tusill. 

*! This sentence contains a number of grammatical inconsistencies and unclear phrases; my translation is 
based on reading the passage roughly as follows: 

S Taal) Lge ald Coal ae 35 A AI pals Gyekivall ol patos is pleaill o 4) 4 9S Ua 5 

* In BNRM: sl 

In BNRM: of 4s 

* Emended based on context. In H: s44!. In BNRM and T: Dobe}. In both manuscripts of al-Tusili: jt, 
In al-Wazzani: +>iul 

* In BNRM and H: cs¢4 

Tn H: val (LN). Ilegible in T. 

In HandT: & ill 

8InHandT: cle! o- 

In T: AUaawy! 

“Tn all three manuscripts: 4«%<. Emended based on context. 

“In H and T: +lasyl 

“° BNRM, 2:42; H 248; T, 263. Al-Wazzani combines Ibn Bartal’s three fatwas into one composite ruling in 
al-Nawazil al-sughra, 1:419. 

*? Although all three manuscripts read Habib, this may be an error for Mount Zabib in the Ghimara 
mountain range, rather than Habib. See chapter two, notes 63 and 71. 

“InT: Ose OSE Y 
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oda Sa LI) gin Lisl Gud Le Cg pluaill | yo yay abadhs | piSay Gl agiih aud SAI ode ae adodl (A aaliSu 


aud! 


cell y ALM Gy gue Ley Cassel y pL) MPLS yf les Sie olll elit TY! AIL ge Gl gall roilald 
Ld Aagbac salie (68 agilé cagaladl lay A paill Luke Gans Guill agedlals yy pedal ¢ pobuall as Ss) GH | 
Lagbae 15 98 5 gfld agra CS iil 

cod Ble 5 So Shad ad 28 17 cduadis yas Al yall cle I placa! y) cagil agi ade Coll - iil) Gull) Lal , 
OO) Gaal yo ald 0 casi ale Psaale Le Ay Gy) Call Nae Gf jut eA 5 o ef Ad SALI GSy aby aaa 
ales ye P14il ail LS 

CALA! 9 Aaland! 4s géall (y sda oY ed coY ga Aa pal Le Calla 5 colsiag Ata 97 od ald Calla Sulit Lal, 
ait} Lldle — Aid pa Cy SiR Aad cy ghee y alll Cpa! All Cand Le Lge) gghall sl sil ued (cle agin sic (8 
aul Ja Auadi fies 4s als aall al ya aluall MLaind Arenal! oda Gyo 

Jal cole Gas Sy copaleuall gle Alla 6 5 sitlsd ig Lealll Cpe ig fia y aun Ul lied Jay Y alls y 
WY grb GIS Tal atl cas is agile! be le jacall Lb 541 


Coca) Sell asd) ye 


“In BNRM: | 5x8 

“In H andT: GIS sila: 54 (All; in T an attempt has apparently been made to correct “3S | to WS. 
“7TH and T: Assis pd) al pall gle placal 4) cogil Agi ade Ll 

“8 In BNRM: W 5_S« Jad aad 

“ Emended from le 

°°In BNRM: eeis 

In BNRM: “Y 

2 InHand T: jas OY Cll (ois GI GEN Lil, 

In H and T, this word may be i or (gx, but is difficult to read; it is more clearly 44 where the 
passage recurs below. 
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Excerpts from Abi al-Qasim al-Burzuli and Ibn Rabi 


rascai Le Leal) Siall aysiill .§ Cra 

nea Le — all] Lowy — peal) coal ala) Gendt) Calls Gye algal! Gills 8 aly 
cael gal Say cad rebel Gury CuS peal) elSa} cunt CyiSldll Grebuall ALE Cpe (y gabuall [2:43] hal lags 
Cs Algal GUS (gig cally s Alley alate Ga jal al 98 5 «pales aly abu sill (52 yall Alle le bas yal 
IS 5 «plall aS agle aslall Gu! bed yraluall 8 oals 5 Alls Gl «pales ally alas gill Po yall 8 dip tal 
44 SI ad) al Si alien y LES al Lai) y gle Araluol ay Y ily calle Aude (cds celle laced (pe «ame 
O) Atle 8 pall gay cle Eleadl ae cogil) Gai alles sq caale 42 pall ue y CyS pial Gn Wl 2 


gyda ab ISl oc eb cypabenal go yall DLs coh y gqaall » CU" A’ 56 ol UE alld (I) Sus an. 


coal OAL C8 ag ll ee ARB) Ge pas aby — atl Aaa y — Ary Ce tnd Cig dae Cpa! gol Agha U8 
clggle Ay jal ¢y glans 7am Lidl 5 agll pal Guus SYSYI, Lelll Cind agers (y gabuall cs 5 agelSal ate | slat 


pS pial Lge BIS 5G 99529 Os tl= ad 5 


ca dla) pla (8 82 gdde BAS pl) BY! gall oba Cus Lal aif [I pls] Glee! clgdd Gl rate ail uy — Gitald 
LgalSay agie dal (yo prt al cQpaginall leo) ail (val dil sary cyraall Gyo Cythe Qatae des Y} Gast al, 
Lakaes Linge 5 Libed 28 | elie MulS Ud2 Cye sh agin PLY cya gy cLgetadi alSal 69°) seit Lail_y Ayia 


OF Oya pris ae 9 Lital 





* BNRM, 2:42-43; H, 248-49; T, 263-64. For the first part, see also al-Burzult, Fatawa al-Burzulli, 2:22-23. 
In H: qyall 

In H andT: ab 4 

7 BNRM omits ass! 

Sn T: Ags psi 

In H: | 58 aly. In BNRM: | sei: Lei) 5 

°InH: Ws 

*'In Van Koningsveld, Wiegers, and Ryad’s edition, this continues: WDLos Wilks! 42 xis xe 5, This 
sentence does not appear in al-Wansharis1’s fatwas. 
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Boyde le ag yl) Mts aby ob peel Fey LS ye Awol Al) AtLal) (28 Agi) pecaill SY gall oda Cues Ld a 
Cbs N glad FcLg ssi yo Adderall Aagall ala YL 7) siitaal ys Ga prall eligi gic aus «lal 5 5S Gann s Auli 
Ala 98 Pc sibel | gual co Vga 7) balls pales aly Gaya! Coe abal Gye alSal le Aa jle Magalsi 
agiiSlise y lac YI BYI go ch Lagi EUS y «cyads pall Gas Bd Led Igy ally cana lig agli gal: Adletall agall 
Baal s Aithas ala) odgl dan gall aL) jibes y Fawade Cpe Gaal ll lilly @yagll Gis agildlaes 

Ol coll geBLal Gandy celle (TB asl 8 lal’ DLL! ga oaly y Alles abisall sal arolell oi alels 
Coall 5} sled al gil aL y hall oak yy Asal acalell yf Adsin gil Gail y Peal Leen Alley deal Pacotell 
9 ASD s3e ah Ce IS GL} rcllet al silly TN 5 pales dm oped te aes tye aS Le |g pales aly | sued 
get colacd a ob eye AY «alga ol Gall oe jpall Iga al pall Ais [Siu aly 7 (ie ge AB) 2 path yo pe 
9 0 Be age Ald Fe fagbe Aid Sie ag] sia eg} idle ll cagic 

gl Any ced oaks y Alle Gl cl Liptal/ ph atc ausllll Cal daly) (2d cle Gad placcall oaths 5 alle Lally 


cle Lull at sile | ly ages Aaliil YI Cyarld cagill sl ae | pile cli cl play al Le GDI) lbs Guy Adin 


* Emended. In all three manuscripts:  siia! 

* All three manuscripts read tS Jb, Emended on the basis of the text in Ibn Rabr:: 

LgiSG yas Adleciall Aagall alSaY! Ye | pagiiasl g 

“ All three manuscripts of al-Zayyati read a¢«lSal | slé ob | plat; this is emended based on the text of Ibn 
Rabi, which omits | sll, 

SInT; ls dalla 

° all three manuscripts read |s|. In Ibn Rabi: cstdilball | gery cogs oY ga | séalli cls pale al 

7 all three manuscripts of al-Zayyati read Logil joa Logi alld 5: this is emended based on the text of Ibn 
Rabi, which omits Logi! sls 

* All three manuscripts of al-Zayyati read aegis a&2b Gs Gal sll | alls 3 yaell Lis: this is emended based on 
the text of Ibn Rabi’, which omits a&2b G+ Gal sll Sl balls 3yaell Lis. This longer phrase makes e¢is 
redundant. 

? In H: analell 

” This sentence regarding al-ShafiT’s opinion is the only part of these last two paragraphs which 
matches the text in Ibn Rabt*. 

” Qur’4an 8:72. 

” Qur’an 4:92. 

3 Qur’an 5:51 
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C4 COsial «Cabell eli Gas FameLdil g SUSI ay Gyo eM gs slo cans all gal dels YI Quuld Lalla 
70 meee od} 7 58 ua a gli LAS y Atal 


Adal) Sal! antil) (4 Aha 5 Ls a) 


Third Fatwa of Ibn Bartal”’ 


OS — atl amy — SU ye Cale Cg mall AMI g cog glace) gle Oy all due Oy pple Guuall gal AuRall Jing 
Osi vary Grail ae itil cle | giSau aud seludl cle Led iSuall 68 aglla yg sleaill ye dy of anadls abil 
esi Cal Vy DUM agae Ga Y gaadl ) Aa pull day cle ccluall 09 I bi (8 

Biss 9 ps8) ed ol a pall ad g Al | gilS Cg yleaill OY Leyes gag Y aeil agit Sly | pallie aus 
ab cy sisal «cy galnall ages cyl Lald Sa) alld (ol) bas (28 Wy gins agi aaadil ga |g pelald ag] [2:44] Ai gay 
Gassill a CGilacal (8 ail Sa Led gall cy gla ad Beaw ghee YG! Lely caleall 24 sl si 

$y gSdall aa sll 1a (cle ali] Sa Led GHAS » peal! Apaliy antl aay cle iS. apis y | patlin aud, 

aly stall o ysl ab a ol Gy aul Cai i — pL DU led alll Loale | — wal Jal oe day se pal Alles, 


ll LL gis PY gh pans) (cay al aia Sball da Gye Cyall oy puatidy gd Le Lin 


Ol cally lull 8° gue lh Lgy Canela g pL GIS Flas Ul ga all ALN Atal Ge Gil gall lal 
ae alll agedluls (y srdtiall (y gabivall ad agil le Ubi, adalgal Galil s gael! Srales le (Stull Gil) 


Lage 15 54 5 sila ages CUS LA Sole Lgabe! Le dale (8 agilé agaladl las al ill Lile 


™ This is emended based on the text in Ibn Rabr;; all three manuscripts read: 

dela Oly «Sl a ce Gad Yh 

™In BNRM: osioe Y aselui; but a mark above this word appears to indicate a mistake of some kind. 
7°BNRM omits e< a! 

” BNRM, 2:43-45; H, 249; T, 264. Al-Wazzani combines Ibn Bartal’s three fatwas into one composite ruling 
in al-Nawazil al-sughra, 1:419. 

®InH: egies Y 
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aay AiLbasias! 8 La 5 So 8? Ufa 288 dy Lal pall cle 8! gael abaawal 9) ail Ags QSL) SN GEN Lal, 
Ce ila cay ale ade Ley 8g Gy) CBI de Gh gael seg Ja) Sail ale 5 o pei Led gall PS 
abs 9e BY Luly agule og yell abd 13) clad alll LS Gy! Gualll 

Celecall aes cyl abval Jag Y ail coY ge dy pal Le Calls g colsiny Aigo pad 25 SBN Ghd CuMLEI GaIBN Lil 
ait) (coca — Al gus yh Calle y olla ait Luce GIS ld ed Gyad lls Gane (64 Gliil cael aoa GI de SUSI as 
all Dal ls jaja oly Ailes: Cul) Nae | iy Gh aSllia Cyst ginal! Litlalu (gle y aSle Gaal sly ales ale 
| ples Vy ag) pret ol Vs age Plot si ol SI daa Ys cats paald of gill GLb adage Sut alld (yo abel y 
Aral) gill» ye 5» sodall agled Ye |paa yy Gl Y! pglilucl | pia iY ad jilia Ve 

eds dy GoLeaill yyabwall 2d (y sliy al sll age CMGI ausill Gy) laa . aSll jus (gd LU peli je alls, 
cole agi he gh AIS) 5 Agha!) Ay ball py gbavinas o sill oY) 5g Cyyaball ata Lead age cy sans 7agil ges 
Ll — Aid put yo Dial AMIS ed (ye Aa ge Cyl cy pina y aaslall Cys! Al) Gand Le Lie > sqatall Sl sil dved 
89 sal SDs audi _pneny 8845 1a} 5 aall al ya abuall Lend Aalaall Aurcoall ode Cpe ail 

Yaad Stan gla y 43 Gy pnd Le agl cy glans ages cy sadly s luaill Gle se p21 agil Li geld ye ails ullas 
eases age si GI Ys pel quar of PAE gay Vs cpalaual gle Aa cy 5 sly Le og Leni aay ol alan Sas 
cols agigal panel bsg! cll al Ga Gye GIS Age Char Voy | ghey pL) OY (aSaDUS cagbe AM) ayd alls 


apa «leat ge yo Cyuell alld (ois pall?! lake y Laps Y Arete Cyabivall 2b GY ai bead pe ull as 


” This word has been emended based on the earlier version of this fatwa. Here, all three manuscripts 
read Ob 

°InHandT: co 

*'T and H omit 5.21 

In H: (kd 

* Tllegible in H. 

Tn BNRM: lls ue 

> Emended based on the text in al-Tusult; all three manuscripts of al-Zayyati read |S 

In H andT: o- 

7 InT: agi se Of aeisosdas. In H: aeilse agiyos 

Tn BNRM: 4/5 

° T omits all 

°InH andT: ee 

*! Emended based on context; all three manuscripts of al-Zayyati and the Tunisian National Library 
manuscript of al-Tusill read se; the Hasaniya manuscript of Tusult has a blank here. 
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Jada Cols Alla Glas Cyl Jig geval! sla 97 Call day yal 1) penne Cal coda! glee coos Gea Maiud cle (ye yall 
5G 0 77g 9h Le A slaty Gly sale Gur Gigs OF ILE US» pe seay Gly opal cle uly alles 


AY gus 7 yds ald cS olin y caSll gun & gl > pis Ja Dd aSLingla 


alll J pac de Lan aied ¢ pall aac ld « pucalill aie aia Cady Qual Gy Gl BAY AlLuuall Ge Gl galls 
Vig Aste ric Jyte Selon gh cucalll Ald 2h gi yc pus) Ske Gyo ty Al cuca y cid Gyo Quality cal 1344 
C6 Lal) AIS (yUd 6a game Sey dust gle ah i jus! GIS G cand Apa Lahey Gyall sled [2:45] pA 
gpl jaf gle Leela) Gad Pcalens al oly cueall cad cqueall alle ea Gy) 4g) ile 


ALS (ye JH Cpe Ld (ye ai 943} SLUG ¢y Sal! anssill cys 


Fatwa of al-Wansharisi (the ‘Berber Fatwa’)”” 


Os ah Qe — Ade pig dil Ae) — cst pid ll cts yp dal Cuileell gu) Ate j Jabla lal! Jing 
eetelé! gah Da cle gS) Al Gye © 5 AM ol} Se yng ad y HSU gael! Ze Cand agile sli | gall st al 


fY ai clllia 


* This sentence is difficult to understand and has been emended in several places based on the text as 
recorded by al-Tusilt (Hasaniya Library ms, 12575, 2:238 and Tunisian National Library ms. 5354, p. 247- 
48). In al-Zayyati, the subject appears to alternate between al-Marini and the inhabitants of the occupied 
region under discussion, as follows: 

In BNRM: Lali 4a pill 1 pentne Caaal colt YI | gles coal Geeta! gle (pe yall aad (UBSYI | ge po ccyaell aid (os pall alee 
Variant in H: > jUadY | say 

Variant in T: JUstY! may be corrected to puaDY!, and | sla may be corrected to | sles. 

Variant in the Hasaniya Library manuscript of al-Tusilt: the passage ends with 4. 3). 

In H: was 

* Emended; all three manuscripts read 5s 

*InH and T: ley al ols «quell alle Wea Uy! 

In H: ay 

*” BNRM, 2:45-47; H, 249-51; T, 264-66. An abbreviated version of this fatwa is included in al-Wazzani’s al- 
Mi’yar al-jadid, 3:28-31. 
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aed) ads Ce gies La pal V5 3 jlaill Yeagall Gad Ys 4ib ps as cys age vplul le andl Bae aa 
aes 7 anes ye aging opabell Ll agds yaiig 5 Laill aoa] peal Cd Ge agies le yal Y sylaill wall 
" aSia0 100 Jake ail" ag) J say agall Slats «Cueluall GLb sh ad pans 

a2 GME EY al age cel yd jaa Ua Scpelwall gal Gyo pilSl! gad! gle (21 gis! Lad (cans Sali Ley 


10V Sale Dually «ya Vl aSly celld LW gis el ll agin Gyo ISN edi gall Gad: 4ulball 


Cis5 J dally pall Gok eldell Sg) Alas ea el Ge Atle Leb! Ley UI gull Chale :qilali 
cleall s agall eSlailly ages abbaroy) Clit» yaluall §y gas SLAY sd paliall agall J gdall ills | aS) UL 
alatasl Le aS ccd gal ME Legh sits 7S 5 cS I SI gual Cass Ge gills GYI gaull lay cldatls ag! 
Copalusall SI sal ys 

yall lay aldall y 9850 deUa cans J gSall gf — abieds Gl gucall G8 gall Athans adil» — Ail gad cil! Le 
Ol a SU) ainda Gal sls led Ge debe Ys ye 4a je j gay Y cal ya Lge saulls Lei Aliill Gye ySaill ae 
eles) Aina 5 Pts alld gle stalls agalSal syed Y Guns AY! lo cll Leic: Udy DSI gL pags 

LSM 2} glld METS LaS -) glld wgaadil 10 calls ASSL aed gi GaN GF} lla al gy 18 tis) Lal 
Fyne Crelsy alga al she cil ld "Slab ly pale deals all Ga) GS alin i gl " GaN) 4 Qader 
cage | odes Gl atl one Ali gl Shame Gy gating Vig Abs Gy gepbstg Y ccylal lly clusills Sta sll Ge udenticnall ‘Y! 


106 


gsc ghns C al ase CAL gla cl gSla | ga 8 5) call Gy sem gt Shame Gy gatign Y alll gf TOOL) 98& Lyle all IS s 


OS pall 5 56] Ga Tags agialll (od (ies 


**H omits e« InT: e has been corrected from &« In BNRM: @& 

In BNRM: sUawa; 2a Ge 

100 Tn H: Jay 

In Hi a>bulls ol aSls 

2H and T omit JsYls 

3 1n H andT: Gisll 

Tn H: Gisll 

 T repeats (sla 

106 Qur’an 4:97-99, 

7 In H: aeY 25/4. In BNRM, there is a blank space with a line through it between 4 and a4) seb. 
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108m oS pall ee aay alive IS Gye ecg 1 LIM sabeey dale ail glee — a] sad cial Lil 

wills le LS) aaals 

cabs) lay Gaby Lepage Gh pall play bal ye cle AAI g Leal y Aiaall y MP USIL cae yg 1518 
Shy coll y Goal hey) abedll ga 8 Gis OU cagalSal cule (gyat UI as el Gu ad lsh Vos 
Jodes g (Uap) de Ue Cand ad Gy 9S) aby Ca:$8 Call! aod Guus ales Sal) — atc ait) ute) — lle » 83 
bas) daz yo Sagdall Ay (jad Y! al yall ode gle G&G Y Cig) aud y Cult Seay Cue 5 Gen yl 

gle olisn gh «SLall (yo Al Le Sau Y) 8 9850 Sle Cpe Gealill (ol) asaall aay al sl cil de AI Unis 
ai I Sgh yells ecgill (ob Ga Ad OG ally etttalesd adi ally cade pe eS al ced al Gd liner Liga s 
cagnears 2 5 SagSle cle J ji al sl « sand) Sl gals ced «lal Say Ugh Say da TM? ccmall Jl gal 8 Gas hal 
Ol gle — atl deny — alll algll gal call Gent's col a! als cagile | adLull Vy cagileles j sa Y 
cole Lez) ie hall Sal Guay al Mya Y ail Ld ily ce g AI le 3 pail eo Ga pall play ali 13) caluuall 
J gle y 17.38) greg 19S yea shy MBAS gla phe 5 [2:46] Auth Gao seks Gaal Sai | Asblas J 5 ¢ Libel 
Ax gi Ail sh neti yee ALY 5 dace gclilll 71 58h 58 Gh 

C4 gAAll SI gual ge 95 oe Dsl & sill oh 5 clgalban | Proms Leal lle y pill 7agal) Jalall Lil 


Ag Aa pe 4a) — al Aen) — ped Ade SUL Co gi andy See) Gye QU I gual & gene gh y clined 


108 Jam? al-Tirmidhi, Kitab al-Siyar, 1604; Sunan Abi Dawid, Kitab al-Jihad, 2645; Sunan al-Nisa’i, Kitab al- 
Qasama, 4780. 

In H andT: Gisll 

™T omits uo 

™InT: als. In BNRM and H: lx. I have emended this word based on the text of Ibn Rushd’s al- 
Mugaddimat al-mumahhidat (2:153), upon which this paragraph draws heavily. 

"InT: |a5 

"3 Emended based on context. In H andT: os. In BNRM, there is a blank space with a line through it 
between J!s) and Js. The same term appears below, so this usage is not anachronistic. 

™ T omits ld 

"S Tn H: ab Ws, In T: aud Us 

“6H repeats 44 ¥ 

“7 Tn BNRM: 4zblAall 

M8 Tn H: 445 yb 

™ T omits twas 

In BNRM: eis 

)T omits Jsi 

7 InT: 42.9 ell, although 4a»: appears crossed out. 
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Jail le Gaal lly cypabroall (5 shud slataal Y) col ll ca oh J pda an jpn Y A) dig, abel) Ly dus 
eel | rata y 8 Letell pall ca gh MU pSall (ye | pater ol — agile al | agli y — agiclea y Gyaluall 

cage dan ag Y Le agall leas oh od Gy! Laps Y cell ( Suaall an aay Y (ies GUA jy yball (4 anal yall 
177 gt o> gb Ay agile «LAY! Jal le 558 58 Les 


Voy segue aS pall aSe spas dE yall Ge) Cl) sled 4 Awe SI cllls aad s Liprall 4 li 


Pe 9 

eae EL OF el NG eS peball Cas g Lei Aingl! Cals 13) ry gill Gly Ca jae Yo Larc/ ll gis 
Labs Qa yall chy Gletay Le Ss ca shally A Aly Gulailly apalls culls E19 ag ely ai Say lab 
ee > No cad gl asd gp Le SS ye co nt Vg alebll age ela Gl ay Db dag! pe 

ind Vy cana gh Dee gh EIS Cre ages ced As CU gipetiony Lee Cink 78) gol ol jge Y ecletdall iy 
cole Ler tla LEN Gye aes Geb Uy pana Leg |?) I Se calli gd LAY gle 44 Gy gut pp Lee 
szell agie Fly Ol jeay Y AS 5 cypalesall cle 43 cy 530 pb 6A guball be Gy glory agi cule) alllass py! 
C5 sia Y Le Ca g pall (ye age elu Ol 5 saa Lely pgale 3) 56 5 «Cabral gle Sabo oy Sr atc gil meal 
a gly PY Le cola ball Ga g «SI Y ca pall y pall gh Le 8 gush yey cStial 8p ad Vg Gall 8 PL 


lls Audi lag cu Sl, celal ia 64g 





In H: ass. 

4 Emended; all three manuscripts read a4; 

5 Tn BNRM andH: “ka. InT, this word has been corrected but appears to be Jey, which is supported 
by the text in Ibn Rushd’s al-Muqaddimat al-mumahhidat (2:154). 

MoInT: agileiey, 

7 Tn all three manuscripts: ae |» 4. I have emended the text based al-Mugqaddimat al-mumahhidat 
(2:154). 

“Tn BNRM: | s¢Gx 

In BNRM: SI) 

8° Tn al-Muqaddimat al-mumahhidat (2:155): 43 6st le 

+ Emended; manuscripts omit Y 


425 


cagil gay QUAY 5 Cpalaall gle AV Yall agall 37 Uday coal gh 5 «gill Ul gull ce 53 Cpe lil ¢ gill Lily 
Ca) D8 gd Dial Ugh adae Y Ace pe Lins gill y (yaball diewe Gye gle alld 8 Gye gle Gal sllé 
cob g Adnan Says WISi alas hy a ylaulls Aah Aga Vig sy pines SE Aa gi al ust Vg cy gine y aulall 
197 apg Gel ROAM as ol Y) iy dads Libacel Gees Ye yg al pall la Ge an ld 
NS Oy puny SSG ca DL) (gle _pecall Sal Gye Gauls corse ate y Balen yb y Ail aie GuIS Gy! sis 
cetiell 4) 5) ody cele I aad agian cbs alga pda ol Y) Si ds cg tialall cpl alle Um cfalinn 
140 dal Lis J slay Absa (68 PP? anit «poll 

ausill 9 5 <agall aSladlly ages stuawa! (oe y AM Less Cpe CME Sl gull el gil Ge GY SI Gle sill Lil, 
aduell) 3 je SYA) ye cll (58 Lal cay jill ae Vg Al Sl aabac 5 da yall Sad cilroall apa Gyo alll 
Ade clas Vig | glans «pedis Vy tay DY, Alal 

Col paUalld ¢caall J ghey eldalls — ait! amanal — 4? SN Gae DLall cleall gy cZallill I guull Gyo CLAM Lal, 
craig «SIL (ata ll cya Adenza Lal coalition y fai yy yas alud 8 ealally celall ba) le 34.de ull 
8S GuSLSY LS «AST aSI) aly] — Ae alt ey — eB! Gaal gol Oa Gall aby _§S piSIL 
cele aby OCI ge sl iI ll aie aie g 9 ain i cura cailla dare alitie! ee 47 i J yl cleat 


192 8S cadly Balj) ay yy «8S ell Say) GY ae! dl ale utd 172-45] ech 





82 Emended; manuscripts read Jalal! 
“ST omits gle 

In Ht: le 

In H: qual oll 

“InT: dé 

87 Tn BNRM: (5 cl 

138 Ty H; Aled 

SM InT: Jad, In H: duaid 

140 In H: aula 

In H and T: ead 

“In H and BNRM: 338i) 

“8 Emended; manuscripts read ale 
“InH andT: 43) 

145 In H: olga 

“°In BNRM: @& 

“7 InH andT: «2 J%, In BNRM: ¢ 8; word is unclear. 
148 In H: Cura} 

“° Emended; manuscripts read 434 
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aslaih 4 35 Sl hay gh 8 ge y= all day — (cal ill yall Gilg abil (& cael g Alun Winall Iba (ye 
cena gh aSitlivs 8 om 9 pS Bal) Cpe Adena Lal co 988s °F 5 SN Cyaall Ca yh eal) cual POM Tals ai 
ail) gata y— yao Jed LS ol 52 sy is PTaguali ob Geers agra of ally yl Adudll Ys Je Gals coals 
cis Cals 388 cg} 92 ay 9 CUS Gy) coin all Gaal "rd am coll A ate Gyo coalic| (54 agiall Qyuea — dic 
Abjus glbd "(ple jgald ¢ pl ap) GIS Gy} sy colall au ye 

cgb Alles cdigtall cd ME Ailsa S4eSe Le ccypalcdll SM gel cye agua (gd Le ELL 58 5 carl yl SI gull Leg 
hol ete Cys abawall ase Cael Lely Ga pall plo Gud Ja) y Lip ral Laalll y casslill Gal ¢ Laws Gyo Lutiel/ 
hs ge sh ed Gre Patina) Le Ll) ads Gi aes od8) onnald cele PPLE cell a pall aaa gh cal! PS 5AI 
(BN) 6p sete 4g 08) othal 9 it al 

Ske pple G yall jlo ed Var gle Gey ral hs Prabal oily poe gif ntl LA) AIL Se Lunia! (alls 
ccgttas 9 glaall 74cb gly ce oh pats dA) ce yaks GIS Gold <{aLatl aieds oda) llLald «lyed gh Lebire 
OV sds gla ip gall cle MMe put da ky Aagitll le AS padlll @ dy uIS y) apt 'PastLd 
4g) 0ddl UB Cun yg pe Y ccc qrons Al gh gall cle aay yall oddly dy ita glanlls ) squall 


64g Giles Gy) ol fab) Cuss ai) pi) og) Lasts day ALS ASS Gusts ab Le ad Gace gyal! GL cell 





In H: ol. INBNRM: cl Le 

‘In BNRM, this page should be numbered 2:47, but pp. 45-46 have been repeated. 
*? BNRM omits 441 541)! 222 

3H and T omit 45 

‘4 Tn BNRM: AY 

5 nH andT: [iS spall atl aaLal 

56 In H: A\Sll 

“7InT: cicSs. BNRM omits G3 Gras 

158 Ty H: caay al 

*°T have emended this based on context; all three manuscripts read: 484 or 4154, 
‘© T have emended this based on context; all three manuscripts read: +i». 

‘61 Emended based on the text in al-Tusili. All three manuscripts read Gata! Gals yee eh aS antl, 
although BNRM has a line above J!4 indicating a mistake. 

12 Tn BNRM: 4clel 

‘8 In H andT: dll, 

104 H omits > 
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Ge IS O)y Abad Ys Pcaadl Gl od My andl Gl Aine we Elina Gre cole al uly Al dae GH 
Asda al ols AY) ule 

cole Sling pS al BY (ies DA can y inal (aa 8 1075 Lidl s OS edi UJ gSall Say 
cod Lganld an Toa Ls ais ye 1P Say Le Gea ated (68 lay M8) oll 4 pall 1g) Jalal) GlUall 
ai ales g dale ail die — 174i) S gs Cane ai 179 5 gle le oad GS al oly ctl MOUS SLY 
MSS 5 Agbae Cys) 17° pasad Lape Y cS sa) St pba ye paaaill iS g Gaba y Mall) 5 Aas pall ab Tc DLAI! a cal 
lel yall Gis 

dag (ued 77a Aa ga) ode Gyo) 9S dell anil) Gye Coad Le gle Cilla!’ y sSdall andl) Gye wal 


Ai) (le o yal Li sd Le celle cell (ye Ada 


Fatwa of Hamdiin'’® 


Assad Lay — atl Aladn — 180 gary 17? ge call castll GLY) deme Cy deal Guileell gal Ja) Audit Jims g 


5 T omits ud) G) 48 YI 5 

Tn T: CHS Gye Atha be 

7 In T: ¢ sell, buyer; al-Tusili and al-Wazzani, 4:Ubll .le is added to the end of this sentence. Together, 
these two edits change the meaning from equating the buying of books with the buying of other objects, 
to equating students with other buyers. 

168 Ty H: ols 

‘Tn BNRM: ile le 

In H: ale 

™InH andT: Gis 

Tn H and T: Adina 

™3 Tn H: 3 ala, Unclear in T. 

™T omits ail 

15 Ty BNRM: J sa¥!l 

an 

7 Tn T: Caeaill, In BNRM: Casaill 

“8 BNRM, 2:47-48; H, 251-52; T, 266-67. This fatwa is included in al-Wazzant’s al-Mi’yar al-jadid, 3:36-38, 
with only slight differences. 

1 TH: | seaall 

180 Abu al-“Abbas Ahmad b. Muhammad al-Abbar al-Fasi, known as Hamdin (d. 1071/1660-61). 
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asia Ja) gh— aSile ) ait! S!alal— aSal ga Sali) dali aud Le le aSilel y aSalée ait! Lis — cams 
6&9 98) (gf elle Cashes (y gy dias Jal aad Qpand gle 5) Sdall Dll als dane polos le Aalidde Ly 
OS Ay pavall Salt !871ag1 atl y ole jl Jae 8 Ady pall Aes) Gualball ye @ Lk 58) Gunde: (yids andy 
983 Cas oliSen Gh Y) cg) andl Sais coin dall StL egies ay 9 5 «itil aaa Dal ae cli Culs Gf alls 
Y pail 84 2a ally '83e5 pila gf de gine om Sa yyy y Shall a sill oY ga ee olin (8 aStohins UJ gf Lad Lait 
als «AUIS oh 5 gure (gle ad Jy cilld (ll Ad geas Vy Ale opr diy as Vy caguehe (ye opt Aig aly 
ees lll cLgale: all oly 18°r plat y Cad clgie ay Gy} ADLal y S gueal ds GSla 9 gall 9 Saal) Soll 
coll ASL is y clin AIL aan s ASal aay 3S yrgll dale rad ded 8°[2:46] cy sSdall sill ea 
Pals gle Gas Y al Aull al dle 

C8 ecg gh LAY Led y  puenall y pela ke 98 8) gual 874i 5 pgil p slll oY ga dea yay 
ale) del (8 gi Sale ale) ae Y) heat Y Lgl Guee |) eylabll piles Gye ab coi p gill Ga Y deal ols Likes 5 
coll el asl Al ay al — abesy aale ail lee — Sill oly ca yay alle Jal aglS Us ccd gll ail .§ ale Vy «ale 
ital) Sa lay dl Le faa Tail gia @ Sa Y clgad ale gg AY! oda Slice Cpe Lill S59 Gye Wily celaull 


prball's ya) Sly alll LS cy) Saba) dy Ley Lisa's (ane lls Jalid 3) gSdall DLL atald] JL Ye 


rduaai Lay Gilald 

abe 18 Jai gall cy — Gal gueall (cll Aglagll y agaccill (1g NaS y ileus alll s — il gall 188 neal 
cole 190 yas ally cg aall ys jSLeell Lge Cue Ls aly Sa ye calle Gaal ll of Lgaladl s ASL (28 Label (jer pea 
cLgllial 5 gall oda 5 Slidll ode cys alls ail Gist fab aay old « ils cab yd UGA! y ails aga gl a past 


81 In H andT: al 

In H andT: | 

83 In H andT: 33 

In H and BNRM: ill 

*85 Emended on the basis of al-Tusuli; all three manuscripts read © <ul, 

*8° Tn BNRM, this page should be numbered 2:48, but pp. 45-46 have been repeated. 
87TH; el 

88H and T omit 40 reall 

In H andT: J5i 

TH: ae 
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ane galls Led Sia al oy) Lely gl) Sail Aaa) Glas Y adel asl dade pie Gye Al) SLEBY Ail 
OS ad oaks ads go al Leda 7? cule JS Ge jl laa 8 galls 9SLiall 1746 gal al) iy go! ay gal 
Ai Uke 

— alers Age at! gle — ic Gy I oll ginal Gu — agi al guy — 7PeLalall (sans Gy cinall lags 
Ads Quo ll abo Y gle) 4 still cle sila sabes g gle ail ple — ald I pall Cyand Aal8ls yh yall 8 
wales Agle ait) gle — ELS gf 17m atLash leis 5 aa) als 1° jay ULS Gals ol) Bald Ge 5 Gl ol) 
(gall — play ile ail glue — al BABY) Cure g 8 aa) gb cell cys Lal Lexa ge ang IM Le le P7Alens 
SiN g BDL Sazadl Pash — ad Sl MPS a8 yah Cy) call gas y by cg coh pal Le" Sly «cyill 983 Lal aL 
Jan Aland Ae jDLall Bai) go 4p yeas Coll Gs gills ay SA) Aa) cin 200M stay Del yo Coal 25" — Lua 
Jaa (o§ JWBYI aac tas yy Stell gd call Gul o Lidl cally Tpalge ray aly Staal) crac 3) Le cle (gi pall 
AS 2 cM A} aed ca at Lah (in gill A ying cain Le Le g dbenen al 93 7PPAbe L320 gar GLY Ul y ele jl 
Lac ay0s5 Cpe Le Deall Al aeany LS 203 al a gas 27? aa gucall aril! — abs y Ale aii clus — 4) 8 bial 
AS p29 alll gy — 0 peta ally cagic GULAMNS jaar y 43 dale cle Gry gall Al pig o pbs (iy pith Cpa calles 
Aad ad Le — abs Agle ait! le — Ani 

Ce gre asball Gualy Cys ay rebar Vg cagud de cy 9fdy AN 5LU (28 Oy 5 ) Sell @ sill oY ga WIS 15) AIS 1a 
AALY) ay pad g8 DIA DE cam 8S ASe GLE CY) 5 ad DS Ge gs Led agtiadll age al i al lal s callie Ait g aii 


e Lata: IIS S| yh Vig agi ge be gle Ay gull Cysla Yl 5 asi all gV) acoledl cagllif Glo jal) al Cua ages 


In H: appa 
In: oS, Tllegible in T. 

* This paragraph summarizes a lengthier discussion in Ibn al-Hajj (d. 737/1336), al-Madkhal, 1:216-18. 
Tn A: Quill 

In H: 3% InT and BNRM: 44 4 

°° See Muttaqi’s Kanz al-‘ummal fi sunan al-aqwal wa’l-af‘al, Bab al-Fitan fi al-ikmdl, 31008. 

7 T omits citation of the hadith from «ts to ales. 

In H andT: 4ie ala 

Hand T omit ae 

°° See Muttaqi’s Kanz al-‘ummal fi sunan al-aqwal wa'l-af‘al, Fasl ft al-wastya ft al-fitan, 31274. 

01 H omits 410 

In H and BNRM: el pl 

*°3 See Ibn al-Hajj, al-Madkhal, 1:218; I have been unable to locate this is any hadith collections. 
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ail AL SLU 8 > yabausd Sal Le Jan ganda y yay pall ?P°A Migs Larcal so phe cy Ss tia 74s cal gece y Alle 


Excerpt on the Categories of Hijra”° 


rane Le ol gaall (yaad apt 68 Gra ss 

reba cle 3 pagll Gi — Uhl s ait! ld» — ale) SLAW Gye AD jell g (Nes ail 8 peel 8 aati) Jul 
ALA ol} GIA Ge Bye y Gl waalls gall Lad GIS Ge) ye Bye y MY! Gla ol! 5S Slo Ge Bye 
ola 

ASSAM gd gh All Ph sled ah ME 78 ba pal PP gaat PB LageSa 7P7 al gf ABLE 5 Cg Ll 
ath gz gh GSS llh 2) NE ea Vd (8 ypdecaince LS" 3) ME MES Lad” 21 ll 717[2:47] aquadil calla 
Mpa) od Gpdentatinns LS" oY 5 gly cd pall A ys Naguaiil calle" lel 71? (lg Ly paleid dau y 
Lene cg) 719 (Lee po Gay gb ang} cals asa oy sitign y aall cy geabaing | silS 3) cane ye [ltic! 
MASI ye ANT odgs Gabe yall 7Mastane alll cgi 7M {age ail (Sie nal sh ad} lal gd LA, Vyas 


BSI 716 yo US ab AY! oda Say Barcledlls cl jhe) cll Aya yall ALLAN 5 8 peel (28 Slab gl s Luaill y 0 seul 


4 T omits J 

°° InH and T: Aaa 

*°° BNRM, 2:48-49; H, 252; T, 267. This excerpt is included in al-Wazzant’s al-Mi’yar al-jadid, 3:38-39, with 
only slight differences. 

7 In H: Gl sad 

8 InH andT: iss 

In H: ok. In BNRM: ost 

210 In H; Lasal 

*" In BNRM, this page should be numbered 2:49. 
22 Qur’an 4:97 

713 Qur’an 4:100 

M4 Qur’an 5:51 

215 T omits Ailaws 

76 In H andT: ce Ss cal 
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ait ghee — ail Spey dy "age aid" Tat al pd Abad (cll cLinll Iba (ye Abbe Alb (Gyudivcall Gols Abllae 
al 217" GS yall Gua al) abe US Gye egg LI" — alas ale 

Palgal) oly 718" Auis lea OSI «ceil aay Spas Y" — alas de alll lie — 4 ds Soll las Gala Vy 
DA cad eb Cand JA y « LUSI alSal agle Cryo Cpe Lald SI alSal agule Us pad Y Cys ull eins Leal y 
AW lal gll 5 eLuills Sa pM ye Cubertainnall) Gye GI illo phe ye YI cdi (98 5 yagll pny (od Cal | tu 
20 Shame Q stig Vy Abs Y shin Y 

Cy (922 aldall an Sal Y" — ith dea) — lls Sth 772" yadencatinnall Cpe coal g LIN Qube Gal Sd, 
al goal 5850) 208 callall 290 Gye oI ill Curt lly "Gall pats Led Denys hull Led pati y Calull Ya 

al Ga ph Laps Vig CaS Ug) CuIS Gy) 5 cand LAS Anal 9h 772¢p all y CIAL y alll! 2s cys B pag! Lal s 
coll Aa sR g aly Abell) GSH lal y abet agi yy ad je) ab Les alll y caguadil |p]: Gl gl Jay a ala! 


224 faith gle o yal QBs Abb Cu gall AS ay ab Al gun yg atl ol) pales ai Ge Coke eg} tlle 777s) Sal 


Fatwa of al-Bija@’i 
sea) cg tpn M8) jN) AgRAN 2783s adi Le 277 inal all gal colalall uoral Gl gag Vi gus Cul Gf 77a 5H, 
— 731 ais) Ana) — 7305 gatsall GLall Gy deal (gaps Aedbell allel Aga — dic ute yg alll dem) — 779 pile 


*4ucai | aa Vl gu 





217 See citation above. 

218 Sahih al-Bukhart, Kitab al-Jihdd, 2631, 2670; Sahih Muslim, 1864. 

In H and BNRM: = Cal slls cluilly Gaderatinall (yo 

20 Qur’an 4:98. 

2) Sahih al-Bukhari, Kitab al-Jand’iz, 1291; Kitab Tafsir al-Qur’an, 4311 and 4312. 
222 Tn BNRM: ell Jall 254 ce 

7° BNRM omits «il 

24 Qur’an 4:100 

°° BNRM, 2:49-50; H, 252; T, 267. A version of this fatwa is included in al-Wazzani's al-Mi’yar al-jadid, 3:39- 
41, and the answer is included in DN, 114-15. 

26 In H: aly 
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4d HS aut ge ed Sil ge Sil Gyebuall aie y aSisle die: plals Sic ait! pz) «gape all Leal 
Sal Ad adi ly « US Ar Je 5 Gy palunall Ay 779.5 SLELYI JS UnSall y DLN 4b tl 5 I S91, 77, Ua 
cle pe! SGI y yabivall gle yd Cilasall Ua GuSeiy calell 4a peal! Jal aud autail y allall'y ) all 
Ol ab AVL Tel jest gl aquadil de (a 584 ig pal A «Saal (SU 7F545DLad Gye peda ally 7F4 yu yirall 
— ail aS 30) — ed) glares Sb gh Las Auadi cle 5S 5) Sdall arcs gall clale (yo lal! 8) (1) placa! Glu) 
Ad 5 Pie Ay yok! AIL y 9Srg POLI Y) Sell aed gle ai pad ase ae caata gall lls POESAN A] & gas 
al Sellleall 8g 8 sll Cpe Coal Cy Sag cll (cS) pbaal P85) 7% Seal Cihesall aes (ye ol ll al & gu 
dias Gal po) PUI I gis Sb aby Gl ALE gs geal J ge SIN OY co yak qx gall alld Gye iti GJ ale Gay 


eM Sly Andi Ald (3 aul! cli all 


iol gal) Garis 
cot YI ads Vig coll Gye Anas os GF «Gadde pai aad ELAN Sia! Gyo gall cle Gaal gl vit eal 


cAgle ¢ gated! y Ayal be sh 74? olen At ae Si ee ad cling eis ale Gye SL Vy cull yd ald are go 





7 1n T: cies 

In T: GS Ge, Inal-Tusilt: 48. It appears that it is al-Bija’T who wrote this response, although the 
introduction makes it sound as though he wrote the question. See his biography in DN, 114-15, where 
the answer is reproduced. 

In H: stall, Abt al-“Abbas Ahmad b. Muhammad al-Haijj al-Bija’t (d. ca. 901/1495). 

*°T have not yet located this jurist in any biographical sources. The name may also be osu! or a similar 
variant. In al-Tusill, his first name is given as Muhammad. 

21T omits ail dea) 

*? Tn H and possibly BNRM (which is unclear): eS! 

33 In H: de 

234 1 He Opus idl 

*5 Emended from 4liL4 in all three manuscripts. 

In H and BNRM: ‘Sil 

37 Tn T: ColSLaal] 

38 In H andT: ol cl! 

°° H and BNRM omit 

*# All three copies read 43! cia, 4 Y!. I have emended the text based on context and the text in al-Tusilt 
and Ibn ‘Askar. 

1 Tn BNRM: Gee Y! 38 Ys 

“Tn H and T: ° <i 
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OLY! ae 1a {Ped Ly alga dal ail za} GS all} Salas lesa sig Ua pW) SUbil (4 alls Gila 
Wall [2:48] alld ye Qa Mates age g 

paula «Lage Larali Lebes Vy clue yo Lalluc Lure ge tay aly lllud! ule Grids ld agle aed yl 
Osteg Vs Abe 9 sepltog Y ccylal lls elulll's Dla Ml ys yterctuall Gye Gy 9Sty Sheer Tyre flee ellis 
cLglal lllall 4y pall 28 Gye Lin Al La} cI ugl Ys ecauall gle Gyre | gaa Pal a) | gl US ily {Se 
cAic ASU anata US Cpe Al) plantas Ls abel yo Sdbe y 46 (1 parent clad Cpe LU eal y Os chial Gye Ll eal s 
Sarl Cgall ait! anys By « 58151) Guba ol gas za pall allay hy #7 cin all 98 Ge Ul! ale Ula Gy 
aia gy sll Lana y cLadke Adipeall adiny °0Y Sl 5 Lolebe 5 Leu all 47 plans Le ilasall ye cg fds, 748 alll 
cele hi Les (5 jis Amale Gye Sal (ye 2 pSLA  jall el pb Gating s 71 cals) 5 coalgin! alld 58 Jerinrs 
ee 5 yg pecall am le Cab oll cb placall Adal) Jilve g 8y ball dey pill ac} gf dlel pe 7°? le Asal tlle 
Ais gle Cady al Patty yg pata gle puellll GLb 7° a) gland ye Suzad cil lel Cal sgl gd JL jiu! 


Seal) adil) Cpe Atal xe a) YS Lede Cpe gall Cr gb PP HIST cde Lal! Gals} 3) yous 


43 In H: gal ss 

*“ This word is replaced by a line in BNRM. 

“In T: all, although a mark may indicate a correction. 

24 Qur’an 4:75 

*47 See Muttaqi’s Kanz al-‘ummal ft sunan al-aqwal wa'l-af‘al, Kitab al-‘ilm, qism al-af-al, 29375. 
248 Sahih Muslim, Kitab al-Iman, 111. 

249 Ty H: ey Le 

°° BNRM omits Y 

°52 In H: !a8, Unclear in T. 

3 In HandT: *) sea), In BNRM: Gl) seacll, I have emended the text based on context. 
2541 BNRM: il) 52 

In T; ails 
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First Fatwa of al-Zawawr”? 


— Abe gu yg (clad alll Aen) — Alas ol gdb anh 7M gy SM GLa Ge gle Cyst! gal abel! Audit) Jisny 


PY al tei Byagll ade Gar da ig pleaill Ua yl ed GS Gree 


2s G8 ely Gl abeed Jag Y 4a) Py galavall eeal rail dea y— ad Qe adsl gt uolill JB Gib 


(asta) Gar Ge al) le aah Vig cod GF ol all Cle ad Ge Cle Gand caglSa) alli Lee [List asi 


Second Fatwa of al-Zawawi*°” 


Ailaig; Ladtal y sl ol gil caDsY) od (ll lpia 3 pag! alls spleadll Gay (8 GSLs GIS Cpac Leal Jing 
can 701 gf OY al Legale ¢Lucall Ua 58 yas lS (58 Gps al cLaalica yg Lagidl utr eg All Al jpn Ua alld ys 


GY al GL! sh 1) 83 oY gl Gye 0 pat Log] «Lagi S 


BS (ye ei 83 Lad of ally cilled atl Apne 58 Leg] dee Y 3} cLagidl Ye day d Cad gd Y gill 
co pat Lag] GUS 13) Lal'g Lar) 8) apa ld ie (8 daclilly «gleals ua pki bal by, Lai lege dey 


(5 Saal) adil yo al) yA! aoe y I pill Giga 5 cys pai Le aSalld 


°° BNRM, 2:50; H, 252;T, 267. A version of this fatwa is included in al-Wazzant's al-Mi’yar al-jadid, 3:41. 

**” Although all three manuscripts read <5) 5|, both manuscripts of al-Tusuli record the name as ws! 55). 
I was also able to locate a biographical notice for the latter but not the former. 

*°8 H omits leis 

259 Ty Hz Cypalacall 

*°° BNRM, 2:50; H, 252-53; T, 267. A version of this fatwa is included in al-Wazzani's al-Mi’yar al-jadid, 3:41- 
42. 

61 In BNRM: 3 
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Third Fatwa of al-Zawawi? 


Ugh s 5 pagll pies ye Leal Suny 


coil Gale SU — abe saute ai) ghee — cll arte po call Aibey ye @ Aa yl Ae gleall Spall :qitalé 

BDLual) ale — ld add As eb aes Lal g 76° 450 eid 8 abal Cpe US le Psa y od g ce Lelall La 83 
49 gle Cala Pg All ante gall coe I sill Cr gag cadny 7O7" Asiy algn FSI 5 ceil aes bya Y" sp Dull 
coke (5 pag Led USI 2D ys SI all aSUn yg ipa keg Gye Aad Gal ane ge God ONS 5] dene ge (pd LoD are 


S24) ail) yaa) Ale iS) alSal el yal s gle! le Sl) eal Ge Le UNS Ge 


First Fatwa of Ibn Zikr?’” 


Aner Lay — alll doy — gS) Og dane yg taal Culuell sul abet! Sing 

OY! steal) pals aitall ay pil) Sa yl laa Go Gg gh La — ASV gl ape Ge ASile| s Sic ail ue )— Gas 
270 eMnes [tla gS] lls ylaas ¢y gS Le pk file a gall bed Ua SLeil gS} 5 Ais j gm Cpe Cea Gs peal (28 
aes Y) dy al cebrcall (da Gf co pills $y Sell GUabull Albee (4 USI ay pill Ad ge cll ance gall s «QuS piiall 


67 Daal y abel 3 gf ALE 85 y Sal} 77/91 | gd), GIS Le DU! Gyabivall Gly 5 [2:49] cle sacl ¢ Ub! 





°°? BNRM, 2:48; H, 253; T, 267-68. A version of this fatwa is included in al-Wazzant's al-Mi’yar al-jadid, 3:42. 
263 In H: 83 
*°4H repeats “uals 
In Hand T: 48+ eid «qiall aes 
6 In Hand T: 54 Leils 
*°? Sahih al-Bukhari, Kitab al-Jihad wa’l-Siyar, 2783; Sahih Muslim, Kitab al-Hajj, 1353. 
In H andT: (ill 
°° BNRM, 2:48-49; H, 253; T, 268. A version of this fatwa is included in al-Wazzani’s al-Mi’yar al-jadid, 3:42- 
43. 
a Emended. In BRNM: eke gUalull 6 SI In Hand T: ells ail olshull 5S) 
In T; all 
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41773) Sault clucall Gh ia yally SY al ccieall Ia a cle cay pill Ida Ue Ua od ole Sd? Ga 


PY al call quay Ja Ais Cy pall cle Casi Bae 


AUB AT jhe «gael alem (ye Andes (ye ALLE (ye Chal Aaa da jem gd Ged algal: ailall Ja sll lS gy} ital 
275 gual sshd Ql gl cael Ly. Shell iy lll Qua go ye 8 Gyealnall "Miki Gf ganll Geyy Cy USI 


LGN (nes ya) Alice’ y dias Cal gull (8 gall alll, 


Second Fatwa of Ibn Zikri’’® 


ed) sal Cen jal « jacaill y Ducal y Leite 5 iss li cea) Gs pall yo Jil (58 gl gd Le ray) ies 
6 laaaill Gr peal Gye DALY oY ga 1g a8) og Sell I gat oi 1a) ccppekaall GF Qs dane agin Slee sy «Ug plaaill ae 
CY) golall oY 58 (cf algal Col) yy shee gs Y Guchwall ol Ue yall <Cuhige Gy pias Y) Gy gala! aban Md 
Jd 5 Lars sls agilusds agll pals agiles (ci all Sa Le i jleaill ae Gypabseall | slild Lary y iliill eV ga 2b 


PY al sli ded «Sa YI call eb gal Gy) GS y SY al DUN) UB Gye gilt 


se SUS Ug Gey peiigl sis Guill LUESIIS agli y agli Cin 92 69) sal» sill 4 Caen le sila 


2 sSdal) audill Gea! vale ails gic 





272 Ty Hy Cass 

72 In H and T: 3 sSsall 

"4 In H: Jia 

73 In H: uald 

7° BNRM, 2:49; H, 253;T, 268. A version of this fatwa which does not include the city names is included in 
al-Wazzani’s al-Nawazil al-sughra, 1:419. 


Appendix E 


Edition of al-Busadi’s 
Jawab ‘an hukm Allah Ta‘ala fi mal al-Muslimin min al-Shandjita al-muqimin fi ard al-harbiyin 
(Response Regarding the Legal Status of the Property 
Belonging to Shingiti Muslims Living in non-Muslim Territory) 
by 
Muhammad ‘Abd Allah b. Zaydan b. Ghal b. al-Mukhtar Fal 
al-Biisadi al-Ansari (d. 1353/1934)’ 


Cassa 2) ob petal! Aaa Lid Cpe Gypabiwall Sle (68 ipllet abt! Sa Ge Gl ga] 
“Tog beat (calc gall Std Udall Gy SE G2 Gay) Gy ail age saad 


HeDbal) Gill AU) oda 3 abag Armee y All ley dane Lise gle alll glen y cae ll Gye ll itl ase [ 51/5165] 


4 gh ail ol je Gola! polka gill Ja kl ys JE Gp Gla) Gy alll ge dears Gn 


ess DELI 9 oli Ds Gyestill y olall abaell acl 5 SY! s ail Sgr) gle GL all 5 aii eal 5 at! ans 
By 6 og pall y Oe SEB A Gye GA pally ¢ peeasld peas yo apeaalld — ae Grey Sab yo pei ag — aes 


ae 9 Caall (A Sas ye (cll “< usty 


' This edition is based on the two extant manuscripts of this fatwa that I have been able to locate: 
Hasaniya Library (Rabat) ms. 12438.3, folios 164a-176b (12 folios); Mu’assasat al-Malik “Abd al-‘Aziz Al 
Sa‘tid (Casablanca) ms. 440, entire manuscript (11 folios), The manuscripts will be referred to as ‘H’ for 
Hasaniya and ‘S’ for ‘Saudi Library,’ and page transitions will be marked for both; it will be evident which 
manuscript corresponds to the page number. The manuscripts are undated and written in clear 
Maghribi script. Only the Saudi manuscript gives the name of a copyist, Muhammad Sidiya b. Anmad b. 
Baba (name appears on folios 175b and 176b). While the first two thirds of the text is substantially 
parallel between the two manuscripts, the final third is not. This part of the Hasaniya manuscript not 
only contains significant additions, but also appears to be a re-arrangement of the material in the Saudi 
manuscript. I have chosen followed the order of the Hasaniya text and to note departures from the order 
of the Saudi text. I have standardized the orthography for words such as Js, which appears as Js in the 
text, and have used a * symbol in place of the three dots used in the Hasaniya manuscript to separate 
units of verse. 

* This is the title as it appears at the beginning of the Saudi manuscript. The Hasaniya manuscript is 
untitled, but the card catalogue describes the text as Ajwiba fi hukm mal al-Muslimin al-muqimin al-‘an fi ard 
al-harbiyin. 

STH: Apnea Alls tone Lass (cle at! clues 

“This sentence appears only in S. In H, the author’s name later appears as Muhammad ‘Abd Allah b. 
Zaydan al-B(u)sati (.s!!), on folios 175b and 176b. For his biography, see chapter four, pp. 302-304. 
SInH: ot a aaa!) Gacall SV 5 ail Spry cle GLaDLall ait reall 

°In S: Sx 

In H: v= Gy 
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2) a OOM Gyesiall PALL yo Gpakswall Sle (pS thet aitl Se ye (pills Gus al Ihe 
Adlgume Ge Vg lly! Slay Cys Cad Gil ce pace ae (gh Saka g yg JB Cabanas! — atl» — ay ays yal 
cela SE LES Sal) ALIS Saal & 52 5 08a AtLvall Lane Atlad | pie Cpe pLelll eile tins yl ali Sleny 
gels al cLabae Atal jd Albeo ode "TT s4scad Le cogs pall oe 9S gel Led We Lgl Lazeny Lad J sll 
GAM 1? pared ye Cs Saal g Lancet Cyrall Slo "Aas peal Saldall (yo Sized Aad) yall LAY) [gtd ye Y y ASILalI 
BL: ces Le Gail UIP bag clot el oai Gas DLL s cll s Gliill da je Gall Gps danas 


ecu Ol Gal Gals cadn gl ee CS ell dal Ute aie aif 


cAlLvall 28 yp Atal Gyo eS (cle Guid y yo US aS Sa5/ 25] — Gl pecall (54 gall ted atl y — J sil 

Y ayaell ge Jalal oi le | sitll, La yds Vy Lee puede Y Me SLall 1a dally yaad Yd | jas al agi 
clas Ado 55m if aby co yall Ske he TLL 4d cease Cyd ILS! all Gpagd 1) gal) 5 ea gs alle clog 
Aig dall 8 Ms ye [5a] ] tals yy auslall Gul Sod 9 Gall oD! a yaar | Aanaall saes J sill le ado! 
Yall play 4p LalY) Gy) SUL ALY! oda cle FaLuall Addl! Aterac ae ld al eile oy) sqatall ga 5 


ine Moasic| y4aauas daa ys sly laa Als 3 Nall aga gl aading Y el jal \Aa OU) 5 sAlanac aa yi 


AI Ga ogy yaz al agil jt «Gail Gall cue 985 cals 


°S omits: ti 

>Homits: GAbaluall 

Tn S: Gaal) Ga) 8 Cuasiall Aaa ludll Ge GY! Gyclull 
1H omits; tail 

“In H, »#=4 is written in the margin with a symbol indicating the word belongs here. In S: 534 sic 
Sins: ka 

4In H: Cnet lll \aa 4alb V8 

“Tn H: | sali, 

*InS: Gps 

Tn S: Aac 

Tn S: Annes cteicl 
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sage ic] 941 alall [4165] bre oY «dha lgbal , «ual unali s «Oh Jax ll ging — Alas Y— aay 
ol so3 (yo Lalall (85 y Atlee tl pai y Auiles agit y Altes Lancs gi} SUS te pill Cuamal od G5 yj pill LS 
coh SLI 5 Alay Gall Gueiy SEU dal eis gig pli!) dae artis ale Siiell Gueiy dah pentiall jrciy 
Jl, Alas 
aaiiall wuld adel Cus Vgdve aah agill IS cal gual Ga Y 5 dey yay col ge Cad 50 5 calell Gaal Gad 13) 
C4 Celll y caatiall (cle ail 5 BY asl patiall Jai g caSla alelld ¢ garall PAdrod al GIS Gy) 9 «SEA Ge LI 4 
dative ed Apolo! Cal poy Ail) Laie a glall Cals 13)" VJ gdy Cue lle Gul pa alg al USI J gabe ail 
Ce Sees gh CLT ls aay asm yo aly Dig — Cypeaiall (yo 5S (gle Gren Le Gy ale! Gael pau ol 
(A) Gane g85 "(B) Gils gi! ues 
rary et ye Abel ind thal de 98 Gal al 18) cabal 9 coe od gd als" sal 
C4 celgl Ade 45 Sad cla) Lb! Gye ale Le cle Ae agi Le Ua yer cAbileal Al gliie Canis y cal gies Al sine 


Gl) Mebae Gye & pul ADDL y cacitlaal Gyo Gs pil 7/o plas 3) cad 40S 


A sill 5 cagililel (cl) US go Saill GY ol sIb Lad ages Cs gave cl gldi Legh (y shawn clabeli so5 A) d Sy 
al cab Gog cel ell MeAlil Gyans AMM) y [52] abe alga aay Y) 4) AS ALLE ye Lace y cog] pde dag 
pede jal! Uall cle gels) (yo Milae y clay pill cle Ulailas y U5 Lanes cagil | 7? pauls Ls) 
si Y Dally Gall Ca yay Lait ch Al gle ge Gall antes Vis calild ale GLI 2d yp Y SI" 73,1 Ia 
Ade GA cemal Let Gall Ga pe Gad he pls Gall Pa ya VY abel digas GU" lb as LY 
Sb (64 alle (a) 8 Ua YS gal GIA pla BLY Ca ye Y Gall" spinal (.d ageneals " UDluall 


ABN gS) cas Ge Fo) ede Gol aac DE | 9166] leas) AI cal Le aery "ale Ge sly S pide Gals 





Ins: lay 

°° Tn H: Agua’ 

71 Tn S; elas 

> H omits ail 
3H omits | sll 
4H omits La 
Tn S$: aad 
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Le peal cd se gy 8 3) 7c ately yg aell abis al Las areal (yae all 3 S cye ALY! alaas 
ost AS BO) 3 - Uae se GIDE Yana On @ 

Alas Ugia yay Le Sal Sal) Cusel y Adnadll Cr pel Bsns! Cinta Lary s yall faa 5) 


748 Gail ose y eden dyes a je le Cats LS (lh ue GL el a YI fda GIS Lely 


NS 5 «cpmead YN Cpa 7 
PB Be Cpe clled atl Sal ped g cael gals Gyabeall ld) daliial cle Git gis Le aban al yall Gene 48 Lball 


nh LS ala) gle doe yoy gaie Le clay] Pad ete Jail Ale IS y ALY 


ade pill GLY cance oll auld — alle] Ted atl» — M0 Cull Naa Gg} — Gal aully GIS 93 atl ley — cul 
agle Quusiall Sua) dal! Ae ol | gac 5 Gyasillll GY clay Alas (8 (pail! dilladd lic YI aulay alia! ars 
LS qyashall g pall (98 Ugile Gg cy Sb USI SYN go gr gil PAGE Gye Leal a jl Ley Gayall ola AalY) a 
AUS Sy aS) AIS 8 Agle C4 gd oll ull ley LAS cl gece 5 LS Guus agedlS dale Ca gi dll ulld ales 
[222] Gus Gs ola) Abba (5 Leake 2 gcd ala! aad» Gul gd GLE 5 gare sll Ggaulall Gly 4d Le 
aed coals al gill le cell Ald Gy 37¢ za peal (ual vied ys guca 8 a Alb call ode 28 Lin ops guest ca adc ga 


Ley geet g pb Awlall Glo aSall Boy cal pall 


Ay ail sluual a glee e slee Asuti cosh “4 6 glee gle a glee ea gd toh Cus (ye Cullill Aide ! J slid 


cAgle uusiall aSall Jae clgidill aic ga (All eagle Quudall Una) dari ails iy lelall sic Sell Pale 8 


*° In both manuscripts, 2LY! and 1!) appear to end in a small ya’. 

7 Tn S: Alas ood 

8 Tn S: atc 

Tn Hi: cote 4 

In S: lal 

7 Homits ots 

* H includes an incomplete version of this word alongside the whole. 
31n S$: 4 

4H omits sls cle 

In H: cgi Ale 
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galls «paidall Sali ae ge Coll ¢pusall g lll ge CAMLEN 5 eagle Cyasiall Uma Sa ge lil OS lls 
36 Lgic (tlill Sali Ue gh y Login eolall inall 


[55166] 055m Sab cabal Cpe Shey aby ga clin agle Quel) Jol! J sli gy) Atluall oda 45 y) gucatiy 
& ill 5 ¢ USI BY! go Cpe F7Lgaty Log Go yall lay Lage Lely! Lgile 5 ARLY! LegeSay cad slay Leg! 
aS) cole Allicall oda 8 o ys gue Lagd of LS) Gs pall play Legs aldall cada) clual Slay aly Lia ga 5 «_pusiall 


Opwilall 


$8 gguttall cle « j gall Sb Shall Geet) 4a! Ge ASS Le LS sh GI Ge piel Gal pic! 3 gues 
oath Cave Gail 959 dle y Uap ye pte (Bill y 288 5) Saal) LUBY) ga clgile GS Ly pliuad 
Os J elscal La sll Gli Lule 478i al Le clealld «YI g Alall lllss Gye Jac awl salads Y} Sci plug Y 
eSdle gph Pa la OSI y AE all Meds dey Le ale aie g freadll Ale aga y aia” 2 Jaill (98 LS «ca pill 
Ale » gaia 5 be Sule “4 y Das Gye Leal Le GLE Pye g jell Ga Gy Sd Aaealll (28 Cg gall GG J gs 
Coby Dad candy Le PY BUS Gye ca SV gh Cppsailll aS si Gro as Y cad claill y Maal Ilall bald Lally 
Le gle 47a gh bs [53] C588 Ae gtin yaks Aad Lidell gl ce gute ge Cpe uy pall al aDIS Ld ja Ui 465 Ua 


ok de GAG ae Gandy cals 8 ue Agle | yal 


In H: 
cealall cinall y «_pasdall pall Jaro cledall sic go (gill «Guudall g pill AeSay aSall Uae clgiill aie ga cll cAle Guuidall ual! 
Lgie (SUI Sal! Ale ga 5 clogin 
7 Tn Hi: legle a jh ley 
38 Tn Hz 7 9Sdall 5 gall JS sqatall le ate 5 ua! 
* Tn S: 
- « Balgay Y) AUS buy Y ia yiealld cosh lanl jail (za pine Gye JU) (ilLe y (wlSe AIS ¢y gad 5p gSdall LldY! 
“Tn S: ast 


“YH omits the entire preceding sentence. 
“@Homits ox 

“Tn H: Og 5lall 

“4 Tn H: dual 

“’ H includes a second (2“léll here, crossed out. 
“SH omits ola 

"In H: Weds 

“SH omits 


ALS cpp) PLAY) al ga Gye Po ples cB any pe ll ulaall gil 2 SS Lamu cages (yo al_yall Guay 
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91 Atal (8 Jy hall 


AUS AS EN BY! gall oda GY «alga ally abal Gye By geen a MSN age (satiball sagll Lail Gye pati Gre Gad Lally 
Aah Cal BS) ser y «Cpbeall Gyo 7 rin (aatae dea YI hd Le (gle Sata ally ca ye y ADLY) pave (8 50 pe 

Agi jwcaill BY! gall Mode Fcreai Lal cad gia anl Aygddll LpalSaY Ga pats al GLY GAR Quagindll jloeel! 
965 ya be gle — Pall ad pas — Gybeailll (ue De eu) Cally 3 peel a US Gyo Lae Ley Ancol I) AiLall (28 
Galati UGS poy Ailadell Aygiill alSaY! Ye | pagina! y olglill zor [gic gee «ult! 5 5S Uaeery Aline 
cage p@Sa YE Ci Sucall s agic J siuall oY 5h | sdalls ales aly alul oe elSal cle Ayle aealsal 7b 
AMS 5 Coady pall ons Hyd 5 a aly cae oVisls [5167] pel) scl: Aibedall Aug) LSS) (8 GGL!) Gury pany 
pass agic jl ills SMagale Asal gll 3 pagll Mare 5 agiuDles agildlaes PagiiSles claeY) BY) go ced Lagi 
Ail (aay — | glalld canal y Alby gre yb Ye J piswall 3p gueall p§ [gic Ci Seve alSs Yl odg] dae gall Gli 
slgial jluad lil | (8 Lgad OPA gall ISaVL agic Ci Siuall oY ga (ph gic G Saul isa! — agic 

Ail eta) — pele 9h 5 hay US (yo cinall 4] slise dy 3 ghaies dic 2s Suvall Gla} a pare Ihe (8 Gp pALiall 
Aye NSH aga Gridall sagll Laid (yo pai ye ee Cd ll ll 9S yy aNd) (gd abi 5 baill Gye Jae — agi 
Abad ie ot pall (a) Ga slly Gusall U8 


al SI OT consiol s danny dae yy dey Aacaidd 83 ab ccpiinall aes pe cee sills Posi ll laa aude! ai 


Ade LS 6 ps yall Ga [43] oY 


Le AU jgkas «cell MagiiSlics s lac YW) BY! po ef agi cll y Cus pall us Bd ly 2 alg" Pragic all) plaita 


chavs al shy clgac 3 US Puls cla VI BY go oe Lai! cagle Guuidall Jeo) 8 dab! Ale aglea (ys oliaad 


Tr S: oleall (6 583 Leann 


°° H omits 


aLey! 


lin H: agic Atlus! 
In the Mityar: Ge 


? In H: Gta 


In the Mityar: 3 yal! ode 
Tn Ss colle att! 
°° In H, this word has been corrected but an extra 5 remains. 


"In: ol 


8 In the Mityar: ei |s_» al 
» In S, a partial beginning of this word appears at the end of one line and is not crossed out, then the full 


word app 


ears at the start of the next line. 


In the Mityar: tall Ajay agile aac 


*'H omits 
* In both 


eeale 


manuscripts and the printed edition of the Mi‘yar, this word appears as 4sciall, 


3 In H: Oa Wy Casall ule csi SS 
* For this passage in the Mi‘yar, see: Al-Wansharisi, al-Mi‘yar, 2:125. For my translation, see Appendix A, 


354-55. 


© H omits cil lke 
In H: of 
87 Try S; Amana y odalic| dan yy 
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Yosh Vga de agi lds CaS) cage Mile o gad yy ageMS cys o giles) Lagd Arcailiall (ye 059 y 5] Le Y! agule - yll 
reel sh gb LS ccypaginll ume) Leth al pai) aes y ¢cyshaall ye Cyshe atone dey Y) SUSU SY gall agg pars 
CAS AS yell BY) gall ode GY 7c pales als abel yo By gues a MSM aes gaiall gagll Lal Ge Gad Lail 5!" 
ghee! Leif zal 85 ana g «ysl Gyo Cpe (pete des Y} ub be (gle Casas als cabal pane (8 52 pile 
ssh ill on Bayon als" saad sd GA LS conga y pats | ga ja Le GLE) ll GAT | pond ob « all "Guagionll 
0962 Ce le Aah) Ale La glen y cic La sii Gyal YI pall abel | h8lG all" | lac! BVI go 8 agi ell 
cans LEY 5 7 alll yas Call ye Glad co pene dey) pene Gaal fil aes Y] Wyo ody ate | sil ye tie Ye 


SOULE aa Qpacall Gy 


Le ae gh Sea) aL gil Ls GY ce pall Bae gs al Le gi BYI gall Ge ee! (A | sil agi GLY, 
ABR Y gill chy cae! (gle Abts Seal 6 Alf! Gy 9S Lagi God Gey 25 ue ye & ill gio sil 
GALE! of ale Baill Gael Ge Uy Leguadi Guia) ules Y cgaiely! J Le lets Leggs 3 yd a oa 
Ce ASN ila DL aes Y) Sea) (4 8 piles Vg og all (24 [167] Sleal Lali] Y 3) DLs! aes Cyt 
Ga yall plas abuse Lal) ga Logie IS GY «Quaidall Qua) (4 SY gall Gadi Gy 985 Sia Aye pill alsa) Lie | 
el Gy) AaLDU Ale 0 pac jp Le dale (yoo pac 5 Le ada Le Lai) aS Cpe Sail a ga GSIg eDLu) aes [Lia 


We yalen alls abel Cpe 8p geen eUSM mgs saidell cgagll Lath Gye Pas Cpe pad Lai) 5M ral fot) 4 bil oa 


pede ail gata) — | gdlla al bl a Meagie an) Augiill Leta Qo pet al cob Y calli al SQ) all 





°° H omits aeic 

° § omits this entire paragraph, from Uls to lle ail Li G, 
 Homits the remainder of the quotation and replaces it with 
” This is emended from: <i! 

” These two words are written together in the text: Li 

® This is emended from: 3s 

™S omits 515i 

*>Homits atti cy 
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dyag Base Ge age je (ye /Toliead Le ull eects oll Magic Ci anal oY ga (gh gic Cs Saal! aS — 
pl «cg pal Ade ab Gy) le gee j be Ale SUay) aie | yoc j2 Uc uidall & yall od pea Gye Cpa 
Jaa jae ag] ates Y gl (sf fies aed cog] Sto put aiinus aed cyl uliill Ia SLL! 8Pans | pac jah ce DIS 


By Sdall BY! gall VI Aube Guyall Geo) (848 Aa dle Y os 87 pla 


die fidily AY) aS Ge URL age j gle gals Le Ji (ya Ay Line g Le jlail Gag 5 pall cana 

eS agds Sits SIP beni alin dic Aldi Laman Gor yall Op SG sal 98 gl ype Aisa 5 Ly i aati 
Ca yd cLaliald Aine AlLicall ods aay ail Cg peels Anes Leal Vy 1 jill Uae hus al dete plea 
Aglaneal Jal! co play Aides 9 Caddell Chas GIS Uy) y Leline cute old cle 5 98 & phy Lelie Bias ye puta pe 
Ze pmcdg wld y agai ad GSI S76SSLE agle Guasiall ghicl alSal ye ct yy al Scaargall gil co ple sY euuall y 


Latins Gas 4518 cLgalSal 68 gia Gy «sed Mace} 88 aay pt ulld Glo 8 LES ea glig 


s4Le al yall (yaad g 


coal Cyal Alley ced Ga" lle (ld Alley Adah ce gf SE yal plas cody abel Crash Quill Lali) a 
GDA iin (58 Aline ATLvally cprdlill Nd aay celal alle 5 yay ail aic Say "AD lao j sag is 
ah ad ONE tall gf DAY! gh Sa canalall of le 5 oY al Caynue (Ske [94] ely Ja yall of de duis 
dit) glee — 4 sia g MP plo Gye de WI Al Ua "aden g Ale ail clase — 4 gly chuvei Cayce (Sle alles 4} col} 
ell gals adeler gin 7} garac La gl [9168] Id Sail Y) AW V7 Lgl gs cis ulall S518) Gp) pal" ala y aale 





7H omits él 

7 Tn H; els 

In H: 24 aes je Os 

79 In H: (ypodsiiall 

°° S omits the section after the first JUas), from Ale to 2, 
5S adds aS!) «448 here. 

Tr St Gall laa YY) Gadall ¢ pall Aas) (28 ag] ates Y 

3 Ins: Slarall 9 alét Lanus 

*Homits Gale 

> T have emended this word from 4x 

56S omits 32 gl! sl 

87 Tr Hz 3318 Vy SL LgalSal Gye 25 

In H: 4a 4 

° H omits cs! 

°° Tn S, lai is written in the margin with an indication that it should be inserted here. 
Tn S: ade si lal 

°2 Tr S: @Dbull_y Seal ale 

In H: seuac 
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4a) age abal Gac padh ab chLeill wat ALS YI 5 cagall Leila s Ul peills cloall Ga wo gud " Ugian YI 
Ym plas ale ait) chun — 4) pds alle deat Gyo Leal choc yg he ale 9 GS Y Gl alld lly co gran 
"Abe Aandi Cire Ge Y) alas is ys! Sls dar 


lag ealig g Alls aluall jay al Led «lalla Lai} anclell (yf mated cLogl gis SME peg Aisin gil g ullle Ll, 
eallscl Up eo sSley Y pdaie JUS GIS, Copalacall 68 58 8S) glo cd ld Gye Capel Led CY) 5 ep DLA! 
YASS co Dual play Tally Ys Whe jaa alls pgie aba! Gad agilesS Guaball Ge yale jas yal Sle pas sly 
(AB) ad veal Ga GUS 15) fay oD Aple ay Casal y cagh hall gi LS «SM aul GIS y cals Vg PA) She 
97 ayeal 


sal) GUS 3" 41 8 Gag" ylall 9 Lai} anealall GI" A198 Guo 7c pla) Glee! Sb cad gi lay 82S 59 — alent 
Shai all 8 gf Sal ih) "aa alah Gus GIS 1) Phas eds Yl agate ay Curaaly cagl plall gf LS «las 
Cand IV] 5 ALarene y Ade 107, is MN aes Fal LY Slo G8 gS ul ay Y ALA Gy gS cla yi ae Lace 
Nahas ce pme Gaailll y « yells aguas! Gad el Ga pal Ge Fay hese asi Y 3) ellis Guily Alls dovec 
4SLe Dba Y alavall SLs cle (2 yall gust a) Sleal ay Gist 9S al Gly 25a 50 oI ci! Ub Alle donee 
Lglasealdi (gle 5 > squall Ait pha (yo Cs ghar day gle Ca gis cyl cl! cle) Agu Ay ga pall Py SG Lally «pally 


By Sali 


‘6 gthudll plas (ys 1047334] cgi" saad Le "liebe dul das) plas asl gl! als (6 aie ceil jl ls LS 
oat aD has 1a 53 Gy gS all 8h olf Lail «ob 1 (@) USbs ag Yy Gal pags YU! aguas GY 


NBBY Aap gall Lal) dace aaed Gan gall at ¢ iS 28 GLASSY! GUS 10713) FLag ll g (GS) al i any wlll! 





4H omits SM lo (8 AS Gye Cael Led oY) 5 

°° H omits 4 

In H: 

*” See this passage in al-Wansharisi, al-Mi‘yar, 2:127-28; Appendix A, 20-21. For hadith citations, see my 
translation. 

*® S omits Js! and gives «in the singular. In H, Js¥! is written in the left margin following this line., 
with a mark indicating the word should be inserted here. 

” H omits ail) oles! D8 

°T have emended this word from » 

1) Tr S: ag aD) Olas 

1 H omits 8 

3 Tn He 8 

104 S repeats «sl at the beginning of the following page. 

 H omits all 3 Os& 

1° S repeats La at the end of one line and the beginning of another. 

7 In H: Al 
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cle © 5 pS gh aes! MLN) Cas Chenin US (o8 GLEN gp LS ca DL) play all 53 10855 gS call & gil Lowell 


olled at) LG Gy) aS le Cat LS I ge se 


day pe ge shy aes Lenenall 1? 5) petal Gi gle cla Ts gee Ys Syed Lake gl cll 1°-Lag itt 
Lin ja 28g Cec! yo [15168] Legale Lic gucaie Auusiall AtLovall Citst fash DL! plas e guanall 4) 56: 
date Quidall ¢ pill cle agle Guill nat!) Salo AIYe gf le cagilu Y Ais Gulla ils Lely 11clld aes 
8 le eceaill (68 GLeSall @ pay Lele "SME Stag pall Gye ALL atts gl gl aad cade (Lill po 


" lw 


> 593 ois 0G8N Cyal Alle gt Alb Gye Vgh | paleid Apeuene Gly duel y LAI | pale cy gusilll Leal cla aay 
Nay TPT Lad Lames Y cyl Me phall ge Leif aucolall (yf oaind 4) gs SUE Gye g lls Lela” alg Cpe ab MADLY! Slay 
CODGAL gh Me phall gh aL) anclell Jao! 41 sb yo Gil | poled ab) Sell 5 gal) hd ALLY! a ee eed 
(ARS Cris SLi aad | pli lb Culs Gl ea Lends Lad Y (OSG al yi aay Lecenall Gin 5 Lad gp Lei) Lh} 
OSS al ol aes Less gg Lah Y cGuils yay Laced! ad yy Lad gp Lo ad GAY ld «use g pall UsSe 


cole — Al gis aglYatiad (pag Mela gnne Sbe (23 pall clay Ja” 40 8 yo GILG | gabled ab aly (8 LOIS aay Gad 





8 Tn He 98 
 H omits Use x le @ 54 5} Ladd alla) Gus Carre US (64 GLill gs LS 
"0S reads cle instead of eli 
™H omits dso and ase 
"?'s reads als: instead of >! iui 
™ '§ omits ee shy 28: 
™ Tn S: 4ui9S 
45 H omits Jal 
"6 The remainder of this sentence in S reads: 
3) cAlLLa Ly Aca gl gl pany Abical gle Stas ¢ pill (wld tio y tetas Le je hy ¢cypead Dl Ayle Lie guia (uuiall ¢ pall Sa GIS! 
"hes SE IV cea (28 ybaSall ¢ yay Lee g" ld Ane Gee! ls AIYa (ag all Se ela 
™7 In S: dla 
"3H omits Us 
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LuwiSe GIS Lad ga Lai) agi 120 axa 52 I clld pe M9 AY 5@8 eeu (gle abasl Cpa! — abs y Ale ail 


scgllad alll LB Gy) IS gle Cillian LAS ep LAY (68 Lue GIS Lad Yc iS 


Agle Cuda!) re) aSa bls giis5 (4 Jani 

4} 8 of led Shall 5 sal US [55] abal Ge Ube ull sic Aemeell Y gf ee WAIL 7! Ua Le 
Cid Paes Sitges g !?? cael) cle pA! Sub Cale lS Le AL i Lal Up etme die Ld) GS al Ste adel 
124 (USI BY go cya Lgasis Log Gi yall jas ald! oe Lai coaic Ate Faby) dle Gh Qe Lee 3 Le Das 
daly! oda cla! aga gl Ale Alby) oda Gace ji yi Le LY lds SG athad Stace PUN 3) lS 5 Likely 
ONY gh Lal 19? aatnwe Cyaae jl WSs 178 atanc aay Atal! [J dle] leil ac jb ol elie 17a oisall 
Adal) ¢ ya J gladly Lise j le cAdlBY) (om (ill Abell age y 3° le aL «J geal a ill cia dal 
13 f sh Lal's 19? lela cle all aad g 9! Si gall age 9 Ud pill age y AIG cabal le patty Y ¢ all, 
eit al [5169] Micka doneall POY cally pe aby ELA c Saal 5 gall Ub LAl8Y! 4 5S Cpe oda Alla y 
DA 55m Vig 6 5 gag Y) demee Y ol alld (28 sill Saentig La pats Ys Aull Y cad oh ie lls aie Stal 


ecine dale yal lag MG aiiel Sic ait Le US 5 135 a8) DBE sh ye Vy ce sd pal YI ad) Vs Aaa 


" See Appendix A, 360. 

9 Tn S: & 54 

12114 H: bul 

2 TS: 5d) Ded LY aye ae id alae GIS Le aeary al Lail Up cAereal ad) Ye Ale GS al 
23 Tn Hi aad 

24 TH: SUS BY) 2 1 sil Ge lele 2 jh alles 

5H omits dla 4 

6H omits 48 

”7 H omits 048 and 4ss.atiuall 

28 Ty S: Oy pi Aenend deal) Lil, The last word has been corrected and is difficult to read. 
129 Ty S: Qa 

“H omits le 

131 Ty H: Burn 

21 H: (lel 

3 In §: Thal 

B4In Ss: Aiea Aauaall (yo ale Lal ‘Y} Gila La 

5 Tn S: aly Wg she Vg ce sh al YI Al Ys 
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lel s" 24s at pall Cai Le c gel May prall te ass ll s abel g" alg aie o sill/ wii § MW cad yey 


By ypata alle Die cl) aiial GLb plied 5) gat de Abicall 8 Yogi I palsy Gl geal! dal aie GLa oI 


(ayy al & all st ads a Alla ana |, bi Dae gla Gly cde gy 1375 Lakal 


Dmg Cys Aails Lin 986) 95 Gl Le yb atlas AaLDU dle Lin UalBY! oda GS Gi Me athe LS — anit 


CAS phos ci o§ ailall pS Y ay May Aaceell Cin go M0 Lia ga cll j gall ages Ud dened! 19 hats 


olay Aisa (alll GIS «Y) ag piall sl ¢ ginal in ge dgay aes Y cla g pein 41 as 8 be ll clay Ys 


2 AL) C0 cg iJ pl All [155] GE cy ggeeall Guade le Le tll 47 ,tasy Yy cailall age gl Y ca gall 


Os SeAig Ai sloall Algal fay ae) yee al? Say gf dale Gang YY rt gllé We Gala oy) all Js 


4s) 8 pael ‘co aS) ais I Pala a Sy al? lb Gf le ob Qa YLS lead Gis gall jul! aan 


SY) oe pe Gt ill 


ad ads * LIS Le yb claiil MOIS * Gus athe aga 5 GS de * Lag cdg y Soll Mata sls 


US g AG) Led Lin cg pal Lal Aga ge yall Ae © ge pall JAY) Gaede le Lic 98 gh Ui Cte MLL! 8 


Hatbe 6 985 ol gill boa gay CH pall y Lemeall clash Gye Anile See! 8 cy 955 Misa 1475) Saal LY! GY 


A sll ye inal Age Gye dale ap el gH! aie cle elauY) ates Jxiealla 48 Logis 2 GY Las y Lgl 





36 Tn H: aus) 
57 Ih S: ate 

B8 Tn S; aad 

8° omits ¢laul 
“°H omits Us 

M1 Ty H: Lats) 

In S: says 

13 Ty H: aly yall 
“5 In S: Al Jas 


Me In H: Go 
“7 In H: Lay 


148 Try S: Lagiay 9 jG Y olgVl alley clas giley el giil eile Si Gf g pill gd oa yay CE jially celal ile Lua! (4 yy 5S 
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aa Gh atle Gye * ace Jalal! pala go 9 * Da dad cis galls J sills Alb col sill ye ae galls 
Sad gle USM (gd ciel Ngh clang) P0525 ol Ba ge Lil yy gSian y "Leen! Aad) quell Gyo Lal * Le jl 
Soa poets cg sd pall aaed ale Gudall Jue) (68 [4169] Loreal! ail agay det ye Cul Lary lie YI 
JH Sas Gaba ¢ ill dal) gb qabee Yaad ye ale LY} db Leg Pl gall y Deel) ous qclall el 
aacasai J 9:8 [po] 7 Uaell ates Gyacadill aos Sal) Uae SLE! Gi ale LS Aanaell ed y ail Y) Aiauac 
JS Y) a5a.5 (eh oben Vy cLagie Lorealls ia Jaall Seidl iy glad dereall s days PP caed Js 
Sal o8 ail ages cb gabee Vy eae ie Us Gauilll aga y ELEY ceil) pues ead Gh Vy clea 


194 gale ay po Y Ley Ailey pai LS oF gf pall pred dale Guaidall 


dilie gle Gal sie Y! Gules aliiy dla yg jill pin sey etlad el yay Mae °° gi) Sai Patsy 
SUV) ale [96] Catal dea Ihe daly dle Y gh cctlas Vy POS tla ue aud ola Gally «yaaldy 
SSM a gag AML taal Cpe ale Lal 0 asaall ¢ all olay Y cad 2 jY Causes Lia gag PPA AY! Cle Soll 
* 5 ycolll Abell sland 8" Mb 8 pueold Ale oj) Cane oll» 1°! iS aed! aay al oll aL! lual (ye 
gle (aly ecal yas] 3 pecalll Adal) 17 glee y "2 py Ceeg jl US 13) hans * 2556 5m sh Sell Uae gis 


leleal 


49 Ty H: Ga gall 

59 H omits #45 Jl 

1 Tr S: & sills Jue) ys Ua gala ine ayn y pied Gude gi i diaras a gay pte 
82TH: Saal ate Guciill ab 

®3 S$ adds: eae x Us cp ill Alla cal Dh aed (8 gabe Vy 

4TH Sr... aati US og gd pall aed ale Gustall a (08 Lendl» (od wakes Yy Lererll ail) 1G 4aL YI (8 wala Dd 
Tn S; La lay 

56 Tn S: | gl 

57 TH: as 

*8 In S, this word may be V#le, but is unclear. 

9S omits 4«l8Y! le 

160 S omits Guiall 

161 Ty H: OS Gle 

12TH: a sles 
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al ad gael ol * Sie Qual obine 45 980 * Cali) gies ye day de * Gul aah! Se Gals" std 


Lg; | gle gM 2S O° Lgl glee cle Culsill ¢ Libel 4a pee 5 pacalall Aled) 14 53 ail of aboot Uy 13 Saas 


IS | ani 5&5 ceolall inal! alaeil Ayareill alanil O7GY YY) GUS Leg "4g sill 9 dc Libel abe * ayaed Gye CS 


aad) ye Ceaaall clas) are gl slag Gly Gye La pf Le jal Jaa GS) AgpLall plant! cLgalaeile s AgiAN Qulaall 


Lab Wg 18 {cans ye Ue jel sdiaas ch je} ral gd lei dic Sh Lad Ue pall og: GIN ane ela 


LAS (lS M2 aac y Ale WIT yx gaa V gig Ualatil 5 Landi, Lid, FS , (8 170 Sabi) Aled ¢ até Lays 12 | 


olled atl eLB Gy) US Cte je og fing cushy 


ute Y! stad oly A ob 


Lai} lle aie) Sell 5 gall abl Gye alg 9 Shs dorac lati oi ale (6d US ale 8 GS 5 [9170] «Ida 


pac gh Leif 5 gall deren!) iii) ia ge GY alld, A MuY) gd GusSe OLS Lad Y «8S Cg Lani yLS Lad gt 


Ol cle Apis GDLAI) Stline (28 Adlins Adbawall "179: Luce ple Sh 8 dale ayaitll aa LS «oo pall lle dance 


AMA) dace paad Cin gall SM gt CgAll cic gll SI 5 Lal cal Guay MEY al Cyne (SLs alley Ja cyl 


17S aval) 5 gal Laced) laa) SN 5 Alba ces Cabins PFI By 9 janens «geal Lomenell 1W8Y daa gall 


LeS a pad play Logs AAlBY) ae LagslisiS) 2 paves Qype gare | lead olize ly jp els US GLE ga LS clgile 


3.5!" [6] 170244 gis al shh 28 ey pecll (penill eH gn AeUS (8 al gl! he pall » gedalls col hte alld cle Gai 


163 Try Hy "ens Ctl Aad cgaeill gh * ides Qual cline 43 gS) * Cpslill ye aes che * Cla) aSa yaa! 5 


14H omits 5S 
*°5 H omits lel sles 
16 H omits ly 

167 Ty H: 4a) 

1688 Qur’an 66:3 

1° In H: “ay 

170 Ty Hi; Sadan 

™ TH: Gage 3G 
2H omits pics 
"3 Tn S: lei od 
4 Tn S: Aliedll 
™ H omits (all 
178 Ty Hz 4d gd: Cag pw all ll (98 als 
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ASL LgiSy gf 2585 al 17713) UB LES AG clay pS aSall (pb de gly ABS gh All SLall 8g "i834 Caler GI 
as cle cpl AN 8 9S TAY) aes UL) GS 13) Ley Lal Aaah aud egg] [gala Lal aide La gai 
17 gis deal g — atl GSN 5 @_pAall Lee Al gd AIG "La je be aba 8g 5h 8" Call Alls gad GS al | al 
Cowal gal Ye 0 Sd5 Meo gd alles" Suld Sof Qo ad cit ll a Cue ah Geemanills a Ail yo (8) — 

alles! alg aic ie al pall vais og sil y aUaill IS le arabs cUuId & pile 2d (ill code Lip ral/Allioe 8 fag 

edly] aay AuuiS! Le WS 5? scysall gel Aven Le pile cyl SIS eae Y aDLY! Ud AuiS) (cll apy! sed 


Alaa: die "\(a) pala 98 50 ply cus pall aldiy aladls die (a) Gd Y Al GS 


elisa (yo J je 5 Bale ayy ye ye dle cha Ley ali ued Anat co pall lay ald! Gp ale as 
say Lend A Vg colatsl Lereanll aie cb lel SAU Y ccs ad lel Stl YTS ye pl) Cualiall go lS ye 
gh Lei} Sas Qielld Aaceoall Corte! Cus os gap hae g lead y gf Aeccanll adal Anil: 18! gd cg sail 
Aenecal) aid al [4170] Cus 5 ASll 8 GLAISYI UNS 13) Las alld 5 «5 gall 5a gall Areal! Cie go ail 
eA GLASY! GIS 13) Lad gy yall play 4p LalBY! ao Lal gay clots! Alla dia [87 oalld ¢ 5 gall 
Steal] Gre sll 815 pres 3) o/s! ue Cull y Gaal) G2 final Age Gye alucty Stes g Cal LS ce! 
cob ccc OB ol A) Me pees Ba elay ahd * 8G ad pans Gy) Chee ll gt SE Geol! cold ay 
alll GY lla y Lis LS Gala) cal Lala cage Sula Jauall ula 55 5 jamenry ali "ay * Me Cus (52 phal 
Le 5) patel y Lencall [ 57] al ga Gasall & ill Sm juny ede) aes cabal (ye ally 5 Ske (ye GuniSe GIS Le (cle 


ai bale orgs aya Ys egle Duala agl Stila o pac j Le lus as Mis Ue Se ay 184 oh) LS co gil All 





7 In H: 3 

8 In S: pA gd GLASSY 

1 Tn S; dali ais 

180 Ty H: Anny pil 

81 In S: ga db 

182 Tn H, several words are crossed out here (lei lbs 5 sll 58 Gall), 
In Hy alas) 

84H omits Gi) Ls 
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$7o yaces laa y |S 1 8S WGAI 48 | ge gl all jx aie Gye IS slg} Tati UaLill ui lai Gye US (8 


bie Y! alu (4 Uils 


— LESH BY) gay abevall SLs Aalitiasl Cpe 188s gac j Le Ua abled in Lalas) Alloa (8 clay jf Ca gus GIs 
i ela Yl 1ae (8 Jala) Gaus gf Pale 13 US ale (28 18? Sly Jaa La jue Led gf Gl pee — (Ile als fae 
AWS hay cep pmerlll aad LAS 6! gia LS Cyl y Ac DL) a pores dows 5 SLs) pai abl Gye She yi 1?! agile 


Se easly 199 yal) lle gt aI Jd ae SL 9 9S Le Se Pt gua Legh 198 8 5 edie ple! 1? ratin 


COS 60 98S Se od Glas pads al al hag cell SOY al GL aad? th SN DY Ade al pall Graig Meabroall jal 


Abba dis (a) cll “cod oaks y Alley? al gall Ss8 GA LN pa) tlasd cooky all 1a) Lol's 40DLu! aes 


ald Ssh J olae alalany 17° 2 dus) shar 5 gall Sb ALY) a paces lalla gay pony day paca ol} pail 
pac Cpe alild Le ceatatly oS; Ao MASI fase <SMeeal Mbell 197) pdb a gay aac ad Apisill line Mole "e_.§ alle gl 
aDUS elitl (g§ Land peal dil ase Coal aS Cpe ce peer gh LS 5 ¢ Lee jel aS (of padi LS 5 gal Ub lll a gay 


198 alll aa Gua si gd al 


85 H omits i 

186 Qur’an 4:82 

7 Tn S: ae 

8 Tn S: 2 sak si Ls ale 

In Hs Sally 

Tn S: dle (8 

In S; ob ss Lal 

™Homits Gale 

Tn Si sd 8 LS 

4 Tn both manuscripts: & gl 
SS omits qaall 

9 Try St edb) pla coll Ay Ae ga8 99 eDL'Y| a aes 
7 Homits 55% 

18 Tn S: ela! las 
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cabal 1G Ad sly Shall y pall cles gy yall go) Gus Ge phi cl yal Oe hs" [5171] 1440 all Gai 
200 heal! Jai gle Abadls die (&) Ga pall play ala Le tLe 8 CADIAN (gg «Glu BS g an 1° 5 pal 
C59 Aenean! pana Silall gy) Cuale aby Ay SiLall aie Gs yall play ala Le SLall aluani) pte day aad ol) plaila 
Lal jeiallS aL) aaa: lls sic Lanaall aga g clea! «cls 0 giil gay lle ga Leif 27) >LuY) las) sal 
Sa) 70% cluceril alaeil day Ca Dal) iluus (8 Adda CIS Gy) [67] aes Alay ATLoodll GS Ge Ale 2 jh 
Lage 44) gh Maa sialls o ca" Sud Js 8 Atal) 77° oh HM pad ep DL i AaSe Cle Ail, «5 gall Js 


Les Gelinas Ged dae YS) dupe 4iSs oe y abedld " (a) Cll GIS Aapies pe gh s 0nb Udo Gill Gill 


vgs Lge Gy AVI eal Vig Ged Y 707 yralawall pill Gd CaS) agll gal asi, 


eb AaSe cle aildry «jgall Ud abal Ge Ube deree pre gist iY AtLuall ode gists ss) Culbi Lal , 
Ske as Sal 98 La ges Got gle Lisl 8.255 ad LI 78 gaat clgale Aaudall 44) 5 ll gle cae! Ud dS 

Jaga cll g ¢ Lally Gg Ga yall jlas Abaldls placed tS ls PP LSe gaye Le Gury Le ja Adnae 1) yi alive 

Cys Linc) 985 Lal «CJ gueaDll a pile Lal g catty padi 28d csLusdll Lal CJ guendll dalle y J guedtl 6 pilin y folud 


Le yall col SUE ia Aula) Ay gill Ciaae (8 o gids ZS Ain dproeall ) gto alivall Sle clita Y ail 





19 Ty H: 308 

°° H omits ledl 

70) Tn S: 43 Jalal 

702 Tn S: plearty! pac 

3 Tn S: © spl 

204 In S: ol "oecgil al us il 5 dla 

205 S omits Vols 

206 In H: Geiesl, In S$: ike ol 

207 Try St Cypalavall yiloal Cid agll gai Cals] 

708 TH: Giats j sell DB DY) a jae abd Gye Le (4 lll) pi y Aerenall aga y ane Gia 
709 Tn S: Ge pm Abemee Cs ) 8 alice Shey 2 yall Je Gn 
710 Ty S; Aisle) Ge itl Le Ailes cys pati 

7U Tn S: Gin Ale Apare ) gtees aloe 
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La Fatal badly aie (a) ode g SMV) SLall dalsial Ca gp Cad ale W712 sa b6 al pall peal 


SO ope th al dad Ga pall lay Aa YL 


r Opaiiell aren > 5 a8 er) ol sna of lyis| AS Jai ola ost Alay 213 tin ul ol 6 Cyn CA g 


Halil Linh aby 7° cah_yall's cmlls aliens (28 Ges Byagll je jalell Us eusini al ?!45 pagll cle aa isi 


Jaa Gull GS al al Sodatib co pe Ske Gury AS sid jell Shs Gs jue Getal sal sll pact) Ai Cle 


al Lilie pe clash y cy gio ye lay V gl} i llet al é cle Guus pall olen) ua!) le Ide as} 7!¢bals 1g 


gio | s 8S CyySll Label | gh 55 gh olds (ye dea) (ch alll Jagd ale ues Byes age aSuuraiid ap gibi | ad pale 


Cs een AS agg * ct a paall diay Led! 7B agcleny Ca og hell J gh a] pla) 777 (Lal Glace 


[25171] Meg ye AMIS she a jy Le ea Mele a8 7MPLe g Cunt [58] aes * Gal der cn Gases ® Gs 


v4) gb 8 LS calle (ye Aig Que AS/ a glad! aici call 77291 oH ls Ug) aus Y cal opal 8 Bl 9 GL pall 


ope Ge Weta 771M ALS ) AG ual yg Aagde ue OSG! ods) Ald cain le jad ya" 


coh lag AL SUM Cyr (8 7 agin ding Gpualls ba.gall og gil eS (4 Lead Le Ghusad J gui! atallas Lal, 


Anais algal) GUS Ge Katy Lew yo Ale al 


ase ag! ila) ill Aull ae agic 7#ULI YI Gye Cypabiwall Gye 4G ghd ys Sai Cpe ?7FalSS Gyo ails y 
Lo" JGR Aa yl Gy) SHRM Cys CALA Lee 776. Paget Gralivall cle lela agli! gd Maat 
coll > ala wal ee) ley) On ie agie aila cadlu'y| laa Uanaliy ex] 1 ylaoll 4) jis Y oll 





712 S omits 44s al yall 

213 Ty Hy Ga gal 

"14 H omits 3 ae! Je 

215 Ty Sz Bl_pally (uml Gye g jalell SLs 

216 Ty Hy ails i 

7 Qur’an 48:25. H omits from Us! to the end of this verse. 
218 Ty H: Al gis 

°° H omits 

220 H omits 2) cl) Gb gd we Y (ill 

71S omits from LS to end of quotation. H is emended from: 4b) s\ 4% Gals dase jue OSS 
222 TS: agariie 

23 In H; Calls 

4 Tn Ht Jay! 

25S omits G48 > 9 

6S omits aL 
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M(B) Agleal an Jay oly) Mh alle Ga Lely Ay! pally sludll al (8 aSau Le Sia 4d aSan aL! 
ABal; Ais ol yall 
228 yy All GlawaY aah ye yl gl panel ¢ Lawley pucall uaill Ida ol) — 777i clea) — pila 

danas al st Fee ES ALY! Ye ols yg eM) lar 7770 5 5m ds abl Gye le dereae pies Se Unly 
ade Ssh ol laa aap fash ae Gal agile 45 le} 5 Cypabioall ai las ae Gi yal plas adel! aludll laa JL. 
EAU Nba Lanza od gl Gai iac Leb alls J sill de phy ayy p09 sly cole Lol Gay yall AiSLivg eneall 
al gf Cpa Loe jy Cpasldl Anzai Cyn guerilla gb Lidge gg Aaadi ausllll Cal @ dally ccpeadl) Ca gl gt gy Cane 
ced Ga gl gd gat ceby Fauld ea Stl GS GI Ge Dead BOLLS) he ues gueaiall al gd SSI @ pl 
Cp ANS Gag Access alll Ost pend cep peng aaa) Cpl pea geend Go Shaad Me cuerd) ue ue @ pdall 
23 coh Me slsall eile g Lasall gh * Cul pulls hall 777 5 yond Ling" ser yall Jaga 38 5 assllll Gal Guai 


ARY’ cdlud ye Sled aro sll ceall 


eleYl Sh giles Gu Gill Goo 8 By je Cul PLE Gl ga Ge rhea len (ye Allee Ssh sts 
AN SE Cath Gy!" Al gg Necaoae Gy) OME epee DLAI [68] Led Gating Li Ld dda al usd SE (yal! 
DU Cod a perl! Gyo o gahical Le Calé GLb Anca Le MoD Cred gy! SV) alse he Y) Gat Y ail aks 
Anan y «cy gins Cys! GUS Ge a) pill Cpe Saeadll 18 Gl gel Gans (gb tone gil Se Les nly Gye Ge Saal 
AB cash Al CE Bye? SLAY) SU Like ag | heal [9172] Goal Jal eg ge gol sll LBL I 
Sh Y Ob ene Le Ba pag Led) 2g gall pili Hed (8) geal Gla aly dake al Gud Ga 1A I ye 
CS seg e TAN s Cpa yall USI a g calle 403 lay (gall aliall fa 68 till ol yy gills Cela liek a, 


Abbdls die ah yall (8) Alle Jay al Jill ls ald Ja 





27 S omits atl clea 
8H omits 9 

229 Ty Sj gal 

30H omits bel le 
23119 S: ad ue Ke 

232 Tn S: peed 


33H omits ol 
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Le USS) Cpe o gueadall cle AN Yall (28 ental g Leite (28 8Ui) aie Legis abae| Us «(8 pial Gs peta y Lidl (jade 
aya lal Ge 5 Si) ye Sle Lame a9 ye Ls pity Liptal Ab Lad eg auld Gul dlls Ge Gas 

cle REL dtr ge Uli Mo yar J gh ullld gle Cie gly — 49 Thad altly Se — yakavall Giles 
Dat pdaic Lead ys Y MAG L 4} Lea y cal Lill ui ae a gill AL! 8 ye Lead y Ge po hb eta 

ONS gh Gall shal 8 cy) oLicS ool y al Cady 9" cal of aie aglleS ce dLe! play al Gal Lal GIS ol guy cuild 


M cypath pall S8 | gs Lad doles asi yl yl gl Al gb 8 LS "Epa pall a) si 


Ja} Guaid ccgl 4ocagall Gale jae sl slan Lia 52 pl oda 745, LSM AS gos alivall JLo eavisoall Lai bs 
ai yall Naa cepts Y LD Led ca pe US (8 Carnell [99] old) (ple e452) 2 pares 4835 pall Ube 47 ainda 
Ja 4% Gale Malay «call gall Le AaLY Ale Gas pall BY ge Lilea ads yall Jad ll ge gi Gaya og pmeady 


any 791 hats al CS dell Legh) Anas ale aige cs yard Ida 208) gles Dy Cul dle gi SU slae  AtYe 





34'S omits ile} 5 

*5 This is an emendation from: .,a\II 

6 Try S: ltésil 

37 § omits ay! Jal le 

8-H omits ail aic 

9 Ty S: dali) aac 

MO Tn S: Cpelewall Gols 9 — collet ath Tale — yall pial 58s 

41 Tn Sp Atls Ghd Gy) ppertll GL |S gay ha 0 poe 

242 Tn S: 4gsLull Alls danas. 

“ST S: pat asic ad Y Aa) 

244 Tn S; dlls le aly, S omits the remainder of the paragraph. 
45 1 Ss Cua pally USI Bl ga: abuvall Gls dali! ceaall Ll Li 

46 In S: all (3 

247 Ty Hy esha 

8 Tn S: Spall lhe 

749 In H: SY al ale Slay ial dle Laliles a8 SY go ye Latey Le (ill BI gall odgs Ske ceutinai Y Ll Ld 
25011 H: SU sles Dy Ale | 

Tn S: oi fi 
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ced taal 5 777s) a je ye ole agi allan y aLalY) (of ag iS Lie y altic YI (8 agiilill ga Gye alae 8YI 50 


AMS Gyo — Agel bagel Agel ab aged ab ail dye) —_jlall 8 agtiSloes ye Sued 3) 9 clade 


254 
nats 5 )) slay Qudginall La) Gye AGL) Aah caill asa dll [15172] Le puaill odgs LIS al Ces 
= 256-15 jal dhaeia 255, {Sie eel si oss} ‘gli Al aS 4 un Widen eal) Aula YI 4uclaaY! ile gaz! 


298 Cate pe (8 Cindy Cae g clic 77 unas dia 


5 5) lal 8 Sale Gag intinney Silay dpeore y 8S (ol) ESN SY yo clalell aud ads clde 
agle 9 aS UA « USN Gyo gece yg Cyl Lal ll gall yf cll y Gaguas Lele ad Gy 9S yl ull als Laced! GL pales 
YT BLE) ae allay caf Gy ail ase aed (gb al ja Leal 7° Fagin Aid Sie aed sh Gog} cli al d Jj 

Cs} AL gh Pf 0 yo aga old 68 Gull cg yh ral gad abst Yl g Gallll (yz yas Al Lge gl o iS] Lin 3) sSall 
aes gle GSI5 «USM ual Gea yo 3 all gall 9S oof Lely eld cLicay) (gb UalS 76! fais Yo Sie aay 
cal) Dell ailalaall Gy glues) 5 Aull gal y Gila AueiS de joe Ute ASY gad ¢ pluton id (oll pally cBaipall 


lls pe 


AlatLs yoo Cress Aus AueiS cled ADL YI le Gay Vy aa pil Abe age le ag oY gall gS GI Ll, 


Apataae Me gd ute ga Legh bal phy (cull Gad y — ply dude ail lace — caill poly AS I yall 48h Gl 


* Homits ail aja cs le agi ales 

3 H adds ail aja Arjlans 

754 Tr H: ol pels GUIRY! (cle Lei gS (ag jill ho (2 abal Gye agiiSline 

°55 Qur’an 5:51 and 9:23 

© Tn S, this paragraph begins: Gls jall alae clogs Mind al Gays 

7 Tn S: pane 

*8 This is where the two manuscript copies begin to diverge as to the order of the text. At this point, S 
skips to the paragraph beginning Lunadil Ul ¢ shail & sie pall Lgl Ids 12159 on page 462. The following three 
paragraphs appear only in H. 

°5° Qur’an 5:51 

2° Our’an 5:52 

26! Qur’an 2:217 


458 


als dule ait) gle — Aue y pill Cus; alive jJ plaral cle GS als J paue'! Sues cle o Si gi Ll 


Bled GLullld jaUall (4 — 


al cll ge alll aSlgis VP cM ald Asta! Glo jh auadill Ihe Qle Agi all GLY Ili, 


Sate 5 7% fcyabaadall Gang alll Gy} agall | pbaads am 5 poi Ul eS sls oe aS pe kt ally cual (4 aS slits 


704 § cypalldal » sill (saga Y ail Gy) age Auld aSie agl ss ya gt Alb Ay MSU cle y Leeasf 3251 oll Gul ys 

dan gi Log 9iSILy Sell gi (gall calSa Yl Gzans (Ga ab gle Lail agild dual! li cind laa! Qh Gly Lead LS 
Nee eh Y [5173] alls ue gl SOY) ate gl AaStiall Le pe gi — (thet ail fale — ull (98 2 gla) ye 

nt Le paral BY g0 cole Nigh jig Liead LS Ugie Aa LY 5 Sali! Uf all gal Aa Lial Yy 5880) cle aa I al 
AMY! 2659 hy AUS pad y alll y os be CulS ae Lash 8 jaaslaill CS al yale GLA (ye wlll 


Las o= Dal sa age pai Lida 


Jaa cy) Qansilall SS Gol ale padi Ley Lake Llal (ye yy) 70U) sid coaaneas LS Le (oI sill ylic Ca anil y 
eel sf Gand Gined Oo! Ob culls ladle (8 aly ze final aie ale "Gy lly Qual Ale" (8 Gull 


dag JS (50 ggieall ogi Al Cale UE gl cd ay dS coe cgieall (gb Ad lune Ay Gla dice os coal GL" 


ed oll SS eat aSa 5 767 Lebel 4SLs 5 Aine Cy pai Sle g pill Sa aes Apaleal lle Ys derac ad 


mea 8 ad pall» 78 LY) gall Se Cine «SI ae) Se Cay Aneel ald ¢ pill Say day! 


2 Qur’an 60:8 

28 Qur’an 3:28 

264 Qur’an 5:51 

°65 This is emended from: ss 

°° at this point the text unique to H ends, but the following two paragraphs appear later in S than they 
doin H. InS, this section begins at folio 10a, line 9 and ends at folio 10b, line 2. The introductory phrase 
is Llai 4 Y! rather than bli oo), 

767 Try S; (ebb diene Cs) pai ¢ yall Sa aes 

68 11 Sr adsl E yill pSmy « iSll nell! aSa dle 5 
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Ol ALY) Cael «ea! Sm Uraretd yet G77 ccc) 2? Aa & all 8 Cb hall y Loner) alld aes 
43] Cus Cpe genta 7A vial ee) dare Cin dag A olbslly Abarac Cola cg jill aSe Laue 
cols gall 8 AS all AR LY) Gas a gag (cd CALLAN 5 43 gas anes Y Ly) pbacal gi FUSS) 5 gall i ol pus 


heal Bagi ye jale hd dali! 4 og] a pe 


Die Logl ai Y Gh cals (pa Gleciad V5 aly (8 Ghd Doda yd ode QI} abs LS Gi we lilludl 
gl 77s sig and * pila LD aS LL y 5 pee al eeag 7a audit 27°: J gs Cue Laaee 5 5 pac al YI 


"dle LS lil la gles ol I Ls 


Culsall Iba Face Lakes gh SU Albi (8 Gaal 776 Les ge Lina Sygas Ly pill eSiall Leal 27h le 
cole & piel) 777 an dell Candi y cAaccal go (ye AISI Cay yay cys punmrall lS 5 pen gueniall Lad) Glan Cada 
Glee: J sill glic Slai al GY ull, Li pSial Le L peat UW pratad Le pall Gyo Lital s Auli 278g ga 
ase Call Gye Ube SII Ay Gy gli Led clic 5 9 SUN ga LeS AalSY) 779173] ode Ue pend Lise 5 AaldYI 


City hall 6 gag el YI) aL y CALLEN g 784LaIS ADGA! B28 yo ODL!) tls al aule Leg 78° aaall Guat gall g 


7° S omits JS4 and the second i jiall, 
20 H omits csl 
271 Ty Sp ae (8 AS pial! Leceal) Gs a gay (od GiLbAll g 
"Pn S: : : 
Dhages Ly fill Saal cl Las Lad 5 God Gleciad Vy aly ced bill Lagl DA Leal pF pd Lawlasl (ol) Cale LalS (GL pute Gye Leg! Ld 
Mile. all” spec al apc SE LS Y) OUI AlLudl 66 Goad le [1210] ¢ Usall 
This is the end of one continuous section in S. In S, what follows this section is the material on pp. 464-65 
here. 
*3 This is emended; both manuscripts read J) 
274 Ty H: 3 
* The section in S which corresponds with the next three paragraphs begins at folio 9a, line 16, and 
extends to folio 10a, line 8. It begins: . . . Gabe 5) «Ll te 
276 Ty H: lek 
77 Ty S: queda 
278 This is emended; both texts read Gs 
*? & second !44 repeated at the beginning of this folio, with a mark above it, has been omitted. 
8° In S: 
43 Cy gli Lad cCbal Lgic CU gunall LalBY! 03a Cpe gaed Lise) 9 ce SU) ga LS Aly! Sle: J sill Glic Gli aly Aatig sd le 
wabdall Gaal galls aacall Call Cpe Ge jl 
78) TiS: Ca GAL 5 aLusall » @lalll 328 Cpe 
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[129] 7845 jacell ag ils cusiall 5) Lie jth 8Laby Sbic YI ca tng BLM Gagdiy Juall eUbitl y Ja sll lay 
stall gh 983 Leaps 285 co glad Le gle Jy o glual Le cle yp Lae 5 ile Alle dale 84S 5 le 9 ju 
Calle 415i y) pany andl GLA 4a 9 auld Gs arya JS ol Oe pl sigh 15 Goal Gl Ge 0 ples cof (uty pa ll 
Lad aryad US 9" ses gil ail ase (yp deme 9S gel SE Ain ot pall Cnni'g Ati | ald alley lal gi audi cle 
sh S58 Gye Audi cle HLA (yo “PO bed Gf aly aude ed a cglsYl Ade jaa! 13) eile ails asad 


Abbas Ade" (n) MIS olatl y alle y 87alai gf audi cle Calas alle gl Guin 


aig Lead beeall ye La peg sles) Ji ga US lb & ill Ga ed Gd Ul ee dh 


ald Aadll yf patiane agle 5 Ad pil sal gs oe Apps ib 14) eqtaball Ge 4d je yl Sang" 87:0 ah pall 


ge ctna al Oly agic Aa gate ans 13) Nae y cagballag aly duds 77° U Gye Le ye aed Seay ali 2415 oll J 
Albaly Ain 7713) yall (a) oly y Alaly tLe gi duds cle Cala yo 5 All alaing al 13) pall odl (bo Salls 

Codi cle Agel) ATM Ca gS 2 gee Sis a gill 797 0dLatl IIS al Slay ale AI cpae Ll go Ys Callas GBI Ys 
CAS" sp gill Alles Glo wht clllie Casall Si cy 74 easily aul le atl ae Gye YI 73a 5 SLall s 
Ba pball gps CAST 5 # OS yo gd Le g Aad a pl # Ca gin Lgi'gdy Dla gb # Leiga'y 77? sles oll J gue ll 


epee 





82 Tn S; 
283 Tn Hz Spell Giga p gall Lal! 1 Lie 3) Lal 
4 In S: aS 4 
285 Ty H: 
AS ple (nd LAS ASS J al jl Adal g alle gf aecdi ple Calle A155 y} asus sued CALS (Tle lil Cyan y ase) Cyas ar pat IS Gt cys co ged Le 
» Ade sal Gig beallalen 8 LS sel Ge Lo pill A 
286 Ty Hy: Aady 
287 H omits 4ala si 
788 I Hz ayes teal Dil si oe Leal Slee! 8 LS 
*° Homits oa all ais 
290 Ty H: cel 
91'S omits I pall 
292 H omits 2k) ells Jai la: ale al yes 
23S omits Jas Stalls Kuiill le 
294 Tr Hz ,Lgac lal tgs ple (Sal's Lge ne Guid (ye 2DLII ode Sa) ale Les alell ee cenills 
295 Ty Hz steal (ol) aS Alles Glad sina a gall Gueadall §S) «Uh 
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Co) cy satis Y ADD g 2 yc 79 5 53g jl Salas Gy 9SS5 ye 5 gall Gilead 8 Uy Sagie dae jy Que Le Ll y 
cage 78 oy gia Ce yo Casal baal gall 777 call coal cy gl gla clata Vg 8 pS) aLads yy gllay Y Algns Lo gf | pases 


299 dual a 58g jleeill AML) Cand alealls (y guzaly Guasdall Gi co Liall sual! [9174] 


NS (ye debalde Le pes Gye ale LAY) lid Lag aad Gavel | peel Gueidall St sa! Gil § salads 
DN) ul Genk 5 ys Ahan Ch prntic Lge Sat age cle 48 A 45) pee le steal teal! AIL} Gas 
ad Léa) & asl pal aed ts al Lely pg ltl | pln ys agllin | pabads aaa gge | sdsiy adage cll le | glad ca yt 

Les Coaal ell AA FY! Gad) 1a} lS (cle sill Laid 1G pha o sill ye (Sl pa abet al Gye elaly «Gy lal oll 

J3R SG) Vaa plied coll Gy oh glide (28 aS) Glade gy Cre yy an chs ci a sill aby 5 ARES alll 6 59 Gye 


Jabal aa Y.g lobed Ida cs ya Ys cide ls a4 Ida 


Creag ABE gb AB) ) GIS Gey agi peat al y adel! Islay s agivas ol ed os yaled! Ura Lil 
cgh Spree Alsi g abel y anally Gtiedl Gren cin y erally ay pill aiell ig hl in 455) panre a sill Ye 
Yog Ag gy be pm Lad & Sl Cedi oY eal sll ab 8B pAnalIS ages peal) paleall Glas ales! agi slae 
eeu sl Cigar | leas aga ya ade sl ad ein cre Ce Cy play o sill plus Auda (sal gl GS pid Guat a 
Aad! J slay o sill i) cull aie 5 5 gio 0 ga 5: agile | shill sb peme Gels agull ally 1s sid pga jd 
adil ab 5 gle p8gll Gy gra yy — clad iL Shall s — |p jee y Luly cline pI ye |g plat agil s «Lally 
Cys Baill 6p galas Galil US Gye pol BY y Goat 28 GHD wag uel agi jUbay | gli a8 y Cc jLunill ay Le 
[22174] Ol see cad Lalas ail jelly sal acl gas Ge My padi abaluill o jhe | yond (lds alt! o pues yUaLull 


22 geal Lagl 9 Ay ye Leal cy saaly pen gael Quer gl US ys Jeu! 


296 Tr Hz 53 y9jN Cilin & badieds gal (28 (y gumarin dec jy gue Le Lely 

7 Tn St all 

8 In H: Ose 

°° From this point, S continues with al-Mazari’s fatwd (below); the next two paragraphs are unique to H. 
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Cla ROT alae yall aii ys al Le cas 8 Cad gil e gu DU Co ple) gh LGR) Cle a caialil aa 


ced Gy LAN ath ase ga) Fda Las P07 cold pice AHH pn dag CoD cyl yall Lal g Cad gis Mad Cana I 


s shieall ci 0 S32 Le Gase cAbe al yall peaiig 204 Auta) AN GL 28 Gell al alSa Baleddy alSal 8 Gl yo 


NS cod ala Chay NS Aaa Aga Gyo Patan y eecalall gle eid Ug glen Ida Qa calall" soll 
Rds 4 Dsl 5 985M Sai Sab cys col pe (eli 3) AY gl aa Gyo gills dS al aL 8 a 
Lee Saez Db cagio: gaaleall Baelre y Gyaballs GHll Gyuad (p& 9 « clggad 5 Ullal oda (28 Lgile 4 
O82 Oh 50 add iy coli G8 5 gay a Alla!) o yale cy 71° jy pais Pca) 5 lan si 9 SIS osikl 

"clas Sagal laa Aterac cle Jalal! ald Ge Y) 8 nS OSI 


Eben Yl g Adsall s 317 SST cabal ay ya Jaa aed Cif Lsadil Lil ge gla 71.05 gi gall Leal «laa aes g 


ACLS Flan) Aa hy acl oy dae 8 Cbs 45 aldy ce Lidl Ca yal ALY abc) bo yal ¢ Lill alae 315 cil 


Oe UM ¢ gba <ul) Ciigll el yeVl 1ba a joe le baila ja ye a Pgs peng Ackil cle Le ye 


318 


entre ols) Cpe dale Aaa Gl pha abe FP) psy cis col yal ee Gal tla! ye FPF yh al call Scull 


°° This is the end of the section unique to H. In§S, this section begins: 


gh ple) (cle a Asli) ay (8 ALS, alloc [910] CHS Ge Gi) le wld Buel Ipoh Guadal SY Sal soled 


1 Tn Hi: cAillac yale a4 yi al le Sle (8 Cad ll & guy 

302 S omits cold pe A pum dag Sd cpl all LLG, Gd gy Mid Ged) Ol 

3 In H: Asada 

304 Try S: Ugilaed g Las gqad alSal y salgd 8 co) Agliall AN SUN (8 al ge Gd 

In H: Gabby 

°° Somits Gall 5. 

307 In H: si 

38 H omits ic 

*°° S omits the remainder of the passage and simply records sJls_p4i » yal 
310 Ty H: jase 


°4 This next paragraph is located in S on folio 9a, lines 8-16, and is introduced as follows: 


2 We shi) ahaiy! Wi ip kb any 

312 Ty Sp USIG (eked) (ISN ap pall Ja ol) aeed Gi ol) any Gaal Ug ght) GLY) Gi Gi Lk aay 
8 This is an emendation from: 3) 

*4 This is emended from |s«_in S and |= in H. 

315. § omits Vall Ge Gilll ¢ shia) Lay! Ctiguall 

316 Ty H: Gow 

317 Tn H: 1. In S: 158 

*8 In S, this may be el) 


. JWRY| 
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US Uc Leila gs jars cla ye Langs Ci Le pbs ad phy el pall le pel gel y Cualnall Gli 319 glaas ay 


321 gall Laas Jil GIS Les as ll 320 L598 Cyabasl 1a) lS Led | LY) tla ced Gaia cll gh le Lali 


Vgane GUS Gly pedals Galil endl Gyo pyiitll Bad Cpe Cabal y & SLUM Gye ayy Ls ele (pay 9771 


SN SEY (59 shall 4y Cue Le Lake 98'y Lapes cns (otal Aleol (ol) eo y epillé eLalall iS) aie oat le 


Le Cpe Gila Cpls gh 7% 5 pine og stews OF sll sll clits Pela LES inal Ihe Gd agi ill 


Is (ys Byagll As gb Am aLaall oh ead pills 78) VI Goes I} Se 


3S omits sax. 
Tn H: Gals als 


Adal ue pel) Col gi8 bead Cpe Qual! slay Gob US 4 Cull aa shy Gelb JS [5175] 


sAde al pall Guat le Leal! ye Cbraell ¢ all J jl si gay laa 


5 sill agaluaiil » alall Ulgall a8 petal «5 gull AS) gall « 5 gg hall Aonolill Aagball Slicll Lies 
OIL 5 GST! Agus OSTa 9 43 Anpemall Cuae 9 43 cg shill Os iS ab (S1d pol Jagd «alla y lal! s 
clad y (plill lagild (Gadaill » jareill dal Gandy aie acaliall y 4) ailill iy alell glo Lal uid, 
Ladle Su al 15) ie Gall g 53 a" — plan y ule ait) ln — die pha Le (oll | pail » agllen plall 

LI gy age CogSF cof att Uitte F730 | acl gt ghisad cake pus | gil lid « Vem clergy y cplill S85) 

Cle Lill 
aa) ys ol coll a gall Slat gil ag!" — (Les ail de) — Cavill oy atl ase gf antl JU 
Siluwe gle Aids] Abe aeisvall 5 ASlgy Lad (pea gl! gle pads y co SI 5f Aaa ye BI sl cad al sell 

Callaay J sll james ob «tS » plai e © gan D8 9 waa hdall LLG (ye Aaa) ga Le Lge lids CAD Cy 
[Avsl]s" ol ot " rast) abil (le Us_yids wel ya Toes Soba las cable yal Cal Lad A 988 «cs sil 

og yado gull sl co yagi alo pres a Ly pgral jel cue cle Jj) sill aula 4 0 sty oval os 

pad oluil auldll o Jair ys Lary BLA) SI BY) SOLEMN Cua laall ye Gade (4 pbb dle gh U8 ded ) 
3240 (og) Elan Yl Leone cob G98 Hd V5 led aly Y olatl Lata ot) JI Sv 


gl Ca gin 377AtLcall ode (8 19 ) gl 


31 Tn H: aa sll, S continues with Waa Lali Wels ol cli le, and leads into the paragraph located earlier in H. 
* This paragraph and the passage from the Mi‘yar are only in H. 
°° Sahih al-Bukhari, Kitab al-Ilm, 100; Sahih al-Bukhari, Kitab al-Ilm, 2673. 


34 Al-Wansharisi, al-Mi‘yar, 2:502-503. This is taken from one segment (2:502-505) of a long fatwa on 


commendable and reprehensible innovations (2:461-511) authored by al-Wansharisi himself. Numerous 
mistakes in the manuscripts have been emended on the basis of the Mi‘yar, without notation. 
*5 Following these first words, the rest of this paragraph is located in S on folio 10b, with the following 


introduction: 


© uals Gall Ge pp Leg all SMI ag gl ESS Gl | ghel Gall Gly Gall Mba) ail AM Caldas ely pl Gla ail oc yards 
36 In H: Cota Le og al 
7'Ty S: Ide eels Os 


28 In S: J-sill 
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Ly) Can albell Col) 8 pba!) ashes Cpe po Gad As gp} PP gas Cilgagd Le Cpa gs Le Leys gale ad Gal 5 pall 


ae Oe cetwall g& adil ol Uy ASG SUG atl Gl pe jay — abery ante at! Gla — aie gig Gall Au] § Si ys 


Y dy Apsgially Apiall auliall Gye gic LEd Le we Lg a} sll ase ll 3.8 y Lees pat [14175] lade ale a2 


coiled linda FFT pe Std ay ally pains! g — Lead 5 95 Cyadll OU gh Leg ails SI) any Apres Gl 


OF Lndll oeig Ay alle ALE Gye IS Cpe Uracil y Ad gd ane Y Lee dad padi 7d Lag (ail & pens 


Co) mens gh odlead Ce gly Le Chea! Col pals ol os sill y pSall 64 agall & sa yall yelauall Lele Gyo cs sgl 


«ales G2 yie! «ye jie! Wy ale Ge Gaye! yee! IA) Ge atl 4aa joy 399 pals Gye al gb Le: Lie ole 


eo (ye Pacalla 7 jbadll GUI Guanes Gbaill y edith Pay lad PP ale jes alll gd Jala Gee OS al 


HUSH 285 SD g cyte y Unde Adin Ol gla Le 99S (28 al ye ag cole coll Leia YI Ge pdy SISSY 


SNe J sill Gall clare) are 5 deb) A dels pea M7AI Lan gh pe CAS 5 ecplS ga Le: alill yas 


Cal gasall Glgas Fists Mee yas Gy sie Cpe shan yo ye Cpe Ald ghd cae Lal J yell sah (gd [gia y Ad 


Cp SLEN rom Shed M43 4ilass ait! seals alain y Gall yas alle 5 «olat: Gueeiie ale Ge Ue Vs 


By pall Aslacal s «cp pa Uball dled all $49 te 5 cc SVs Gals) ays dene Mane (cle abul's «clual s 


PAT Neale reg Ga yWN all Saya Go ol clea aed Cpestill y Peel) ue | lly Gall LalSs (ype 


TH: Gilgss Gla 

0 Tn S: Jids 

31H omits U 

332 In H: cColay 

33 In H: salud 

4In He aay 

35 H omits ale ja atl 68 doles Gar GG als 

6 This is an emendation from: x4 

337 Ta Sp Gaal y adil) ay Gadel) GUN) jane Glad 

338 In H: PUOAIEN | 

nH: SS Gag wl ¥ 

40H omits 4) 

1 Tn S: Agent 

5 omits eyes UsiSs Ge iy eae (ye ld (8) use Ll 
3H omits Ulauw 

4 Tn He Cighs pall aps 

45'S omits le 

346 Ty He pall Alanel Uitlale ye led ail ea yy 

*7 End of S; everything below here appears only in H. 
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dane Ane g alll 28 SY Gl Gul deal Gy Code dene a cle lal Glog) Cy all age tee all Le gil 


ALS CY g odes Cot Y Cys (cle at) cheng pds Li bed (ye atl am) «abana 


* cylayall Jae Gylos_pal 


eal Leal yl oe cD Na) tis 

aSa LislSal Gori le *8o5 9 auc 
SO (analy) a sill a sla alge Cube sis 
ane Ral ne (ys agall Gall 53 
alla s.sell aledls agd asl 

pill Ley Lal 5} Crane Gsm g 
aati as sll alas Satins (ys 
araidl dil aic y Ida alc 

pH eli all Ge Ys 

a iagd Y ple all] ay Lie 

ac Cus G1! slas 5 Lhall al pb 
ad die Jb and dad Ul, 

aa Ghali jolie Ge Ys 

aS i ail cll | sils 

anata; alll Jaad puoi Ys 

aal Ald cals Gye cull 

ee ceil closes © sll Jal 
lla Le SU Gatil ey yinass 


aah 4s Cutt al y cal sell saul 





48 This is an emendation from: _» 


*° The word in paranthesis is written in the left-hand margin. 
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[5176] 


Oa} Cy alt! ase rome Std * 


aga ala Gly GLI ae 

al Sl) Gilgen i jed Cal, 
alsa) Glue se (col of cul 
LA a ab oll LULA 5 96 laws 
ASa ches Ue La S Je 
Ret gc Pe prcrien Pre 

Anal A2aS Cpe ait y Ada g 

Lee sal atl a gay aeadll abi 
egal! 5 alls! ail wS p25 
CSS Le GIG pill J 3a pally Y 
SLI pall Gu} Sutil lsh 
4g ai agall Gly GI jade 

45 56 ad dll Ol je GI pO jp 
Les Gy gaSlall eleSall Lal 
se cL eloal Gall Gaul 
cgliila agi! sind J penal GIA 
sia alll dae pa elias 
Cinen Le je Un sf Gud 


Conbed La 39° 9) ceill Gay b 


able Sau aly Urs bil ly 
e Sieg ag ple day pill Cue 
eal aps Loge Adda cola 
ade Auld Gye hin ls pre Cy 
apna olla 3) Alual cy ¢ alld 
alaie & pill 24 1.5 azaill aS! 
ed] stu Y Aiens ad) Us 
aSall Upcaill ial is 5) Le 
pai cour Y gill SLaall (ye 
ale add asd Lil a4 ol yo 
anac Le tes Cys endl Og 
aed ag pall Gdall Borges 
eset USUI cilia ala 

aSa 42 adlul Ud Ls Gilani! 
alall iss al Le | ged y | sede I 


alike ¢ gazall y rani ogalls 


Cus yd Lal (old a 18 Goo 
ef Adda) Qld (yo AGLAN fae 
aliasd J sill calda ase bs [4176] 
Cree j Ale Ye aola 2 Lut 

3 ywald Guo! aSa dle GY 

Ugile Gaal! Sa dali! oI 
peau Saal (54 | pac: j Lay [ha 
diaac Jaa! je Sis YA 
Ahewac Jb (ye dinac ad ys 
Uadl Ol as ad jacl Gus s 
43 Qaidall ¢ ill 4 ASL YI 
ad je} Seal!) me 5&5 iS 
Logiss Cull gd | yeas Le ll 
resnd Deel i ule Go J sill 
pace | ginal Le 13! Aig ill g 


EE sill & gtie Seals hei (8 


apeall cle Gai ls Gp desl Ge Gas deme bills Fall GS Gye ay gle 0 JH LS (tla) Ab Le gil 


Clad Saal) Guus ga JS Le 4s gel US Gy pL 
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°° The word in parentheses is written in the right-hand margin, with a mark indicating it should be 


inserted here. 


DH: 


DL: 


DN: 


DM: 


EI’: 


FF: 


IM: 


JL: 


MA: 


MM: 


NI: 
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NM: 


SF: 


SN: 


TD: 


QA: 


ZK: 
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